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Hono.rable \:allace V. Coluuan 
..)OOJ.'etary and Treasurer 
Oi.rcuit OlorKs AS~ociation 
.c~illsboro , .r:iasouri 

Doar Sir: 

Unuor uat e or Dece~ber 15 , 1g42, you wrote this 
ofr ice r equestinJ an opinion, us follows: 

" ... t a recent 1:..eetino of the l!ircuit 
ClerKs As ::.ocia.tion ot .~o-issouri , the 
Clerks went on record to ask your 
o1'1'ice for a l e-.;al opinion relative 
t o t he operation of 3uction 9611 B 
of t ne Laws of 1941, as this is a 
troubleso~e section , especially in 
rural counties llherc t he loca.l at­
torneys and abstractors are allowed 
free access t o the fi les and records 
i n t he Circuit Cl exk ' s office . 

"I a ssure you thut an opinion trom 
you will greatly hel p t .ue 0lerks to 
carry out the intentions of the legis­
l ators :te0nrdin t nis new l aw. " 

Section 9611B , Laws ol' Missouri, 1941, p • .:>1?, r e­
l'c.I"red to in your letter, wt... s Coillld. ttee Jubsti tute for House 
Bill r;o . 273, unu i s as follows: 

"The files ana records of tho court 
i n auoption proceedings shall not be 
open to inspection , or copy ,y by any 
person or persons , except upon an 
order ot' t he court expressly permit­
ting t he same ." 
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It will be noted thoro is no punishment provided 
for failuro to oo~ply with t~e tor~s of t he ACt . 

Detore prooeodi~b to a iocuss this Act, it is 
deemed &i.lvisablo to cull attention to the rule that Acts 
of.' the Legislature are presu.med to be oonatitutional , and 
i n this connection the following brier ~uotation tram the 
ease or City of Sprillbfield v . illJ.ith, 19 :> . W. ( 2d) l , 
1 . o . J , is inserted : 

" ' Both upon principle and author­
i ty the Lets ot the Legislature are 
to bo preswr.eci oonsti tutional until 
tn.e contrary is clearly shown; o.nd 
it is only when they uenifestly in­
f r inge on some provision or tho 
Constitution thut they can be do­
olarea void for thj,4t .reason. In 
ease or doubt every possible pre­
sumption , not directl y and cleurl y 
inoonsi sten t td th the language and 
subjeot-mat ~er , is to be made 1n 
favor ot the Constitutionality ot 
the Act .' Lnrnt•cm v . Cen. Coal & 
Coke Co., 156 r o . 2~2 , loe . cit . 
242 , 56 ~ · • 1091, 109J; J iners ' 
Bunk v . Clark , 252 ~o . 20 , loc . clt • 
.:>0 , 158 .s . \ .• 597. " ' 

KeepinJ in mind t he tore~oin~ rule , attention is 
called to tho follouin~ provisions of the Stute aua. Federal 
Constitutions. 

deotion 44, Article VI , of the 0onstitution ot Mis­
souri ia as follows : 

"All judicial decisions in this 
s tate shall be froe tor publication 
by any person . " 

This section or t he stat e Constitution has not boon 
const1~ed and applied by the appell&te c ~urts of t~is state, 
and we f ind no other state with an iden~ioal constitutional 
provision. several states have language simil ar to the a1ove 
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l a.nu'Uage , but in some of t hem t he provision is expressly 
made appl icc..ble to t he appella t e court s onl y . I n other 
s t ut es the laws en&ct~d by the Legisl ature and the deci­
sions of the court s ~re ~ude f r ee f or public&ti on . We 
fail to finu where the appl icat ion of any of thes e provi­
s i ons has been before an appellat e court . 

i\doption proceeuinua are iu the juvenile dl vision 
ot' t he oi r cui t court . section 9t508 , ~~xtiole 1, Chapt er 56 , 
R . s . t!o ~ 1 9.59. .Hll.O. t .ae cl.L'cult court is a cour t o£ record , 
and t he d ecision in an auoption case 1~ part of the record . 
I f t he above section 4"* , Art icl e VI, 01 t ne .Lo.issour1 Con­
stitution appli es t o ~11 court s , and not to appellate courts 
only , t ber e might appear to bG a c onflic t of t he ~ct ~~th 
section 44 , supra , in so far us it woulu prevent t he free 
publ ication of t .u.e decision of t he court i11 c.n adoption pro­
ceedi ng by uny person , foJ.• il' the declsi on could not be seen 
i t coul~ not be publish ed . It fuight be urbeu t hat t his sec­
tion means no charGe can be maue by the court f or permission 
to publish its decisions , in which event , under .Jection 
9611B, supra , tne decision ,,oul u be free for publ i ca tion by 
any person t o wno~ the court should 0 ive permission. If 
section 44 , supr a , ~pplies onl y to the decisions of the ap­
pellat e court s , &s si milar sect i ons QO in &ost stat es, t hen 
there coulu r..vt possibly be a conflict betl:een t he Act and 
t he consti tution . 

Attent ion i s l:l.l so called to Subsect ions 26 and 32 
ot Section 5b , .xticle IV , of the Constitut ion of Llssouri, 
whi ch sqbseotions are as follows : 

"The General J~ssembly snall not pass 
any l ocal or special law: 

•( 26 ) G.L.·t:tntinu to any corporation , as­
soci ~tion or ina.ividual ony specio.l or 
exclusive rignt , pri vilege or ~unity , 
or to any corporation, a s soci ation or 
inuivi aunl the right t o lay uown a rail­
roaa. track : 
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" ( .;~ ) Lo._,t..l izlnt... the un~u thol ~zed 
O.i. iuvuliu ..... c t~~ or t.ny 01'1 ic er or 
t:~.vunt 01' t.l,t:; ..; ~ ..... Gv, Ol· Ol. Wl.Y Cvuuty 
or l!tunicipali ty t.n6reol' . Iu nll other 
OQo.>CZ , r.v.r d <:.. t:.. ncru.l 1 ... \ · OW! be t:.a.de 
..... ..,Jpllcabl e , no looul or .:.pvcit.l L..\1 

allall bu ent...otoa.; w. .. u \,hc"Ln\J.r ..... bcn­
erul lm. coulu IlL.Ve been l..UUC uj,ipl i ­
cable iL nny cese is h~reoy ~dclcr~a 
a juuicial question , ~a a~ such shall 
bo juuicially a.ett.!"L.i~l~ , \ i ~..L.out re-
3ara. to eiUY logifj1 a t i v~ u&so:t:tion on 
that subject . " 

It .wlt,ht ou po~._,iblc t o 1·aiGo so.:.~e _L..vwtion as to 
t he vu.lidity o ... Jvction 9b1l.,j , ..>Uprt::. , w.ucn considered ln con­
noct ... on \litu tJ. .. ese pal' '-'-10.o.·a.pho. 

ilttcutiou L .. &.lso culled to ... ..rtic1c .til 0.1' tue 0oL.­
stitutivn 0 1 • i .... ~ouri, .ldll-il is c... o..~ l"ollmts : 

'"£ne poVIer.J 01 ove.L·il.m.ent sJJ.u.l1 be 
diviueu illto t.nre& a.iotiiLct uepe.rt­
~entB-- ~ue 1euisl~tive, executive 
a.1-.u juuioiul..:-ue.ch 01 \,nich ah&.l.l bo 
con.r'iue<... -co u. oe)a.rfito JL.a6 iot1acy, 
tillU .110 per::>oli , O.I..' collectLou 01 per­
son.; , c.nurb\3u •• 1 t11 t ue <::..&.6-L oist, Ol' 

pm t.l'S )J..'Opurly t>~1on...,;)iuu to one of 
t,tQb(;j a.ept.:.rtut;jnts , ~aul.L ~xeJ.·cise WJ.Y 
pm~or properly bvlouging ~o ~~tae~ of 
tho otne~s, E-xcept iiJ. t he instt..ncea 
in tni.J constitution exp:.cessl y a.i­
rected or perLJ.ittea . " 

.n quustion ::J.e:-llt oe raised u.s to \ 1ne1.nor o.L· .uot the 
enactaent 01' >Qc"Ciou '3o1l 1 , sup.r&. , ,,a.., tut une...u tuori zoti. ..... t ­
tem.t~rt, ol.' tue levi::~ltLti ve b.L·unoh of the goveri.l.m8nt to iuter­
.rere t1. t..1 t te inherent :·1 ,;ht oi' t he coUl•t., 'to c on trol their 
r ecords . 

And t1 ctention i.:J J.'w.•thei' U.ir eoteu to the ~·ourteenth 
i..W.eiidwent to tlle Oonsti tution 01· the Unitea ~t tes , which is 
herein set out : · 
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"All persons born or naturalized 
in the United States and subject 
to the jurisdiction thereof are 
citizens of the United States and 
ol' the State wherein they resiae . 
1~0 .,)tts.te shall 1.18.ke or enforce any 
l aw vmich snall abridge the privi­
leecs or !~unities of citizens of 
the Unite~ States, nor shall any 
state deprive any person of life, 
liberty or property without due 
process of law, nor deny to any per­
son within its jurisdiction the 
equal protection of the l aws . " 

Only one case in Missouri h~s been rouna where a 
statute in any respect si~lar to ~eotion 9611B, supra , was 
before the courts. I u the cuse of Ex Part e French, 285 s . tr. 
513, the ~~pr~o Court bad before it Jection llo79, ~. s. 
Mo . 1919, us ~ended by the Laws of 1923, page 222 . This 
section was as follows: 

"The bank commissioner, his depu­
ties, cl erk, stenographer, each ex­
aniner and every employee shall be 
bouna , under oath, to keep secret all 
facts and information obtained in the 
course of ull examinations, except so 
far (. s the public 6.uty of such officer 
requires hifu to report upon or t ake 
special action re~ardin~ the affairs 
of any bttnk, private banker , savings 
ana safe doposi t company or t rust com­
pany , and except when he is called on 
as a wi t ness in any criminal proceed­
ings or criwincl trial in a court of 

· justice. If any bank commissioner, 
deputy , clerk, stenographer or examiner 
shall disclose the name of any debtor 
of any banK , privat e banker , savings 
and s fe deposit co~puny or trust com­
pany , or anything relative to the pri­
vate accounts, affairs or transactions 
of Juch bank , private banker, savings 
and sai"e u.oposi t co .... ,lXlny 0.1• trust COJ.l-



Hon. \'.ttl lace V. Col eman - 6 - February 16, 1942 

pany, or shall uisclose any facts 
obt~iued iu tho course of his or 
their examination ol any such bank , 
private bunker , suvinus and sute de­
posit company or trust oompany, ex-
cvpt us herein p~~vldeu , he aaall be 
ueo~ed 0 Uilty oi a misu~eanor , and 
upon conviction thereof in a court 
of co ... peteut jurisdlotio.n , be sub-
ject to a ~o~fuiture or his of~ioe 
and the payl'..IIGnt of a tiLe of not l ess 
than one huno.reu uollars, no.r uore 
than one thousQlld dollars , 1n·ovided , 
however , thut tne bank commissioner , 
hiw deputi :l , o..nu ee.oh exa..aJ.ner .JJJ.Y 
furnish to the re~eral reserve board , 
the federal reso~vo ban~s or to ex­
awiners nuly appointed by the feaeral 
rose~ve boura, or the te~eral reserve 
b&nks , tne .Jo.c..pt.1.~ller ot the cur-
rency or the Uniteu s tates , or to ex­
auiners auly appointed by him, the 
olea.1·in.,s houses in the state of Mis­
souri and ex&Liners duly appointed by 
the~, copie& of all examinations made , 
and oay disclose to suoh feaerul re­
serve boa£a , feaeral res erve banks , 
co~ptrolle~ of the currency, clearing 
houses , or ox~iners , any lnto~tion 
witn reference to the condition or at­
fair s of state banks or trust companies 
or~anizea under the laws or this state ~ 
.Ana. the bank oonm.is sionor , his deputies 
und ex8Ll.iners s.u.all, with respect to 
al l banks , trust com~anies and savinss 
co~panies in which state funds are on 
deposit , turnish to the st~to treasurer 
access to r eports or all exauinations 
made , of such institutions, und shall , 
upon .r• e~.. ... uest from the state troasuror , 
disclose to hi~ any information or raots 
with rctere~ce to the conaition of the 
atrairs of any such bank , trust company 
or savines company , obtained in the 
course of any such examination, which 
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the state treasurer ma7 desire to 
know; ~d the stute treasurer, his 
deputies, clerks and stenographers 
dlall be under the oa.c.o obli~ation 
to keep secret ~11 facta an~ informa­
tion thus obtained as is by tnis sec­
tion imposed upon the bunK commis­
sioner , his deputies, clerks, stenou­
raphers and exw..d.ners , and for a 
violation of such uuty they shall be 
de~ou ~ilty or a ~sdoLCanor and 
subject to tho penalty herein prov1Qod ." 

Section 9ollB prohibitJ anyo~o tro~ seeing the reoords 
i n adopt.ion cusea except by order or tho court . 3ection 
1167g prohibited the s~atu Finance 0o~ssioner from divulB­
in& information in hia oftioo except to cort in designated 
persons. 

Th0 court held Section 11679 , .1l . s. _o . uag, void 
in the tollowinb lenguage, 1 . c . 514: 

''The section peJ.•.mits t!le bank commis­
sioner , his a~puties ~d examiners, 
to furnish information, ~hicu they ob­
tuin tro.n. an ext..~.D.ination ot a bank , to 
the federal reserve board , teaeral re­
se.t.•ve bWlks , the United .Jtates Com1 -
troller of the J urrency, or their o~­
~ners ; to clearing houses ot th 
state of • issouri , and their examiners . 
Tneso are excepted frou the restriction 
which binds hi.u, under penalty, as tor 
a misdemeanor, to reveul to dlly person 
t he result or such examinations. This 
reatu.re ot the statute 1a clearly con­
trary to the equal protection clause ot 
t~e teaeral 0onat1tution. and subdivision 
26, section 53, of article 4 or the state 
Conatitution. In re Flukes, 157 ~o . 125, 
loo. cit . 132 , 57 o..> . ,; . 545 , 51 L . .. . a . 
176 , 80 .\tl • .,t . Hep . 619; ~tu.te v . Basko­
witz, 250 Mo. loc. cit . 107, 156 ~ . w. 
945, Ann . 0as . 1915A, 477; ~t t e v. 
Walsh. 1.36 1...0 . 400 , 37 ..., . .. . 1112, .>5 
L. ~ . A. 2~1 ; 3tute ex rel . v. • B. & ~. 
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.,t • .. . Co . , 246 lao . 512, 152 .J . W. 
28 . The rule stated by Cooley in 
his Constitutional L~tations, and 
quoted oeveral times by this court, 
governing this principle, i~ as fol­
lows: 

" ' J\. statute \vould not be oonsti tu­
t ional * * * which should select 
particular individuals fro~ a class 
or locality , ana subject them to 
peculiar ruled, or iwpose upon them 
special obliuations or burdens from 
\ihich others in t he saue locality or 
class are exempt . * * * !!very one 
has a right to demand that he be 
uOVGrned by Jeneral rule~, und a spe­
cial statute v.llich, \dthout his con­
sent, singles hio case out as one to 
be regulateu by a different law from 
tn~t \&ich io ~ppl1ed in all simil ar 
cases , woul~ not be legitlaate legis­
lation, but \lOUld be such an arbitrary 
mc.ndate as is not ni thin the province 
ot ~ree govornuents. ' 157 .. o . 1~2, 
b7 o..) . • 54 7 . ll 

While it is pointe~ out certaiL 1uestions might be 
ralsea concorninu the valiuity of the ~ct, unloss somo 
que s ion is r aised before & court of co~petent jurisdic­
tion c.n.ti. the 1 ct shown to be unconstl tution&l beyond a rea­
sonabl~ doubt, 1 t ls & valid .u.ct unucr the rule tll.lt ~cts 
of the Le6islature ure presume~ to be constitutional, and 
should be obeyed . 

In connection with this discussion, it is respect­
fully suggested tnat t he a j plication ot the ~ct bo taken 
up wit h the Juu~e of you~ 0ircuit ~ourt by you . 

li.PPRO V..::u : 

.~.tOY !.~cKI'i'T ... ~ICK 
bttorney General 

,.. O.T:H.? 

Respecttully subwitted 

W. 0 • JJ ... CiCSOl~ 
sistant J .. ttorney General 


