~ LKLOPTION LAW3: Discussion of 3section 9611B, enacied by
dlst General Assembly.

february 16, 1942

Honorable Wallace V. Coleman
Jecretary and Treasurer F l L E

Circuit Clerks assoclation -

ilillsboro, Missouri /j;//
Dear 3ir: ///

Under date of Decewber 15, 1942, you wrote this
office requesting an opinion, as follows:

"At a recent weeting of the Circuit
Clerks Assoclation of Missouri, the
Clerks went on record to ask your
office for a legal opinion relative
tc the operation of 3ection 9611 B
of the Laws of 1941, as this 1s a
troublesome section, especlally in
rural counties where the local at-
torneys and abstractors are allowed
free access to the files and records
in the Circuit Clerk's office.

"] assure you that au oplinion from
you will greatly help the Clerks to
carry out the intentions of the legis-
lators regarding this new law."

Section 9611B, Laws o1l kilssouri, 1941, p. 517, re-
Lerred to in your letter, was Committee Substitute for House
B1ll No. 273, and is as follows:

"The rfiles and records of the court
in adoption proceedings shall not be
open to inspection, or copy,” by eny
person or persous, except upon an
order of' the court expressly permit-
ting the same."
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It will be noted there is no punishment provided
for feilure to cowply witn the terwms of the .ect.

Before proceediung to discuss this Act, it is
deemed advisable to cull attention to the rule that Acts
of the lLegislature are presumed to be constitutional, and
in this connection the followiung brief guotation from the
case of City of Springrield v. smith, 19 5. W. (24) 1,

l. ¢, 5, is inserted:

"*'Both upon principle and author-
ity the Acts of the Legislature are
to be presumed constitutional until
the contrary is clearly shown; and
it i1s only when they menifestly in-
fringe on some provision of the
Constitutlion that they can be de-
clared void for that reason. In
case of doubt every possible pre-
suuption, not directly and clearly
inconsistent with the language and
subject-mattier, is to be made in
favor of the Constitutionality of
the Act.' Hemman v, Cen. Coal &
Coke Co., 156 Mo. 232, loc. cit.
242, 56 5. W. 1091, 1095; Miners'
Bank v. Clark, 252 Mo. 20, loec. cit.
30, 158 S. W. 597.™

Keeping in mind the foregoing rule, attention is
called to the following provisions of the State ana Federal
Constitutions.

Section 44, Article VI, of the Constitution of kis-
souri is as follows:

"41ll judieial decisions in this
State shall be free for publicatlion
by any person."

This section of the 3tate Comstitution has not been
construed and applied by the appellate courts of this =state,
and we find no other state wita an identical constitutional
provision. 3Several states have language similar to the above
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language, but in some of them the provision is expressly
made applicable to the appellate courts only. In other
states the laws enacted by the Leglislature and the deci-
sions of the courts are made free for publicetion, We
fail to find where the application of any of these provi-
sions has been before an appellate court.

iAGoption proceedings are in the juvenile dlvision
of the circuit court., Section 9508, irticle 1, Chapter 56,
Re S. Mo, 1938. 4ind the clrcuit court is a court of record,
and the decision in an adoption case 1s part of the record.
If the above Sectlon 44, Arxrticle VI, of the Lissouril Con-
stitution applies to all courts, and not to appellate courts
only, there might appear to be a conflict of the Act with
Section 44, supra, in so far as it would prevent the free
publication of tue decision of the court in an adoption pro-
ceeding by any person, for il the decision could not be seen
it could not be published. It wight be urged that this sec~
tion means no charge can be made by the court for permission
to publish its decisions, in which event, under Section
96118, supre, the decision woulu be free for publication by
any person to whom the court should give permission. If
Section 44, supra, applies only to the decisions of the ap-
pellate courts, as similer sections Go in most states, then
there coula not possibly be a confliet between the Act and
the Constitution.

LAttention is slso called to Subsections 26 and 32
of Section 53, .article IV, of the Comstitution of iissouri,
which subsections are as rollows:

“Phe General Assembly shall not pass
any locsel or speciesl law:

E O S SR S S

"(26) Grenting to any corporation, as~-
sogiztion or individual sny speclal or
exclusive right, privilege or immunivy,
or to auny corporation, association or
individual the right to lay down a rall-
road traock:

* & ¥ Xk k ¥ 3%
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"{og) Legalizing the unauthorized

or invalid uwets of any ofiicer or
agent ol tae Slate, or ol any couaty
or municipality thereol'. 1Iu all other
cases where a geaeral law can be made
applicable, no locual or special law
shall be eneotec; aid whether a gen-
eral law could have been mwade appli-
cable in eny case is hereby aeclared

& Jjudicial question, sna as such shall
be Jjuaicially determinea, without re-
gard to any legislative assertion on
that subject."”

It might be possible to raise sowe yuestion as to
the valldity o1 Section 96118, supre, when considered in con-
nection with these par.graphs.

Atteution is also culled to Article II1 of taue (Cou-
stitution ot lilssouri, waich 1s as follows:

“I'ne powers of goveriment sunell be
diviaed into three aistinct cepart-
ments--the legislative, executive

ana judicial--each of which shall be
conlidea to a separate maglistracy,
ana no persou, or collection or per~
song, chargea withh the exercise ol
powers properly belonging to one of
tuose aepartments, shall exercise auy
power properly belonging to eitaer of
the others, except in the instances
in thls Constitution expressly di-
rected or permitted."

A question might pbe raised as to whether or not the
enactment ol 3ection 96113, supra, was an unsutiaorized at-
tempt ol tue legislative branch of the government to inter-
fere with the inherent right of the courts to control their
records.

And atvtention is rurther directed to the rourteenth
smendumwent to the Constitution or the Unitea sStates, which is
herein set out:
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*All persons borm or naturalized
in the United States and subject
to the jurisdiction thereof are
citizens of the United States and
of the State wherein they resiae.
No State shall wske or enforce any
law which shall abridge the privi-
leges or lmwunities of citizens of
the Unlted States, nor shall any
State deprive any person of life,
liberty or property without due
process of law, nor deny to any per-
son within its jurisdiction the
equal protection of the laws."

Only one case in Missouri has been found where a
statute in any respeet similar to Jection 9611B, supra, was
before the courts. In the case of Ex Parte French, 285 3. W.
515, the 3Jupreme Court had before it Section 11679, R. S.

Mo. 1919, as smended by the Lews of 1925, page 222. This
section was as follows:

"The bank comuissioner, his depu-
ties, clerk, stenogrepher, each ex-
aniner and every employee shall be
bound, under oath, to keep secret all
facts and informetion obtained in the
course orf all examinations, except so
far «s the public duty of such officer
requires him to report upon or take
special action regarding the affairs
of any bank, private banker, savings
ana safe deposit company or trust com-
pany, and except when he is called on
as a witness in any eriminel proceed-
ings or criminel trial in a court of
Justice. If any bank comuissioner,
deputy, clerk, stenographer or examiner
shall disclose the name of any debtor
of any bank, private banker, savings
and safe depoasit compuny or trust com~-
pany, or anything relative to the pri-
vate accounts, affairs or trausactions
of such bank, private banker, savings
and safe deposit cowpany or trust com=-
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pany, or shall disclose any facts
obtained in the course of his or

their examination ol any such bauk,
private banker, suvings and sefe de-
posit company or trust company, ex-
cept as herein provided, he shall be
deemed guilty ol a wmisdemeanor, and
upon conviction thereof in a court

of competent Jjurisdiction, be sub-

Jeect to a forfeiture of his ofiice

and the payment of a fine of not less
than one hundred dollars, nor more

than one thousand dollars, provided,
however, that the bank commissioner,
his deputies, and each examiner may
furnish to the federal reserve board,
the federal reserve banks or to ex-
euiners duly appointed by the lederal
reserve board, or the federal reserve
banks, the Jomptroller of the Cur-
rency of the United States, or to ex-
ewiners duly appointed by him, the
elearing houses in the state of Mis-
gouri and examiners duly appolnted by
them, copies of all examipnations msde,
and mey disclose to such federal re-
serve board, federal reserve banks,
comptroller of the currency, clearing
houses, or examiners, any information
with reference to the condition of af-
fairs of state banks or trust companies
organized under the laws of thigs state,
And the bank commuissioner, his deputies
and examiners shall, with respect to
all banks, trust companies and savings
companies in which state funds are on
deposit, furnish to the state treasurer
access to reports of ell examinations
made, of such institutions, and shall,
upon request from the state treasurer,
disclose to him any information or facts
with reference to the condition of the
affairs of any such bank, trust company
or savings company, obtained in the
course of any such examination, which



Hon., Wellace V. Colewan -7= February 16, 1942

the state treasurer may desire to
know; and the state treasurer, his
deputies, clerks and stenographers
shall be under the same obligation

to keep secoret all fects and informa-
tion thus obtained as is by this sec~-
tion imposed upon the bank commis-
sloner, his deputies, clerks, stenog~-
raphers and examiners, and for a
violation of such duty they shall be
deemed guilty of a misdemeanor and
subject to the penalty herein provided."

Section 96113 prohibits anyoune frow seeing the records
in adoption cuses except by order of the court., JSection
11679 prohibited the State Finance Commissioner from divulg-
ing information in his office exocept to certain designated

The court held Sectiom 11679, §l S. Lo, 1919, vold
in the following language, l. c. 514:

"The section permits the bank commis-
sioner, his deputies and examiners,

to furnish informastion, which they ob-
tain Irom an examination of a bank, to
the federal reserve board, federal re-
serve banks, the United States Comyp=-
troller of the Currency, or their ex-
aminers; to clearing houses of the

state of lissouri, and their examiners.
These are excepted from the restriction
which binds him, under penalty, as for

& misdemeanor, to reveal to any person
the result of such examinations. This
feature of the statute is clearly con-
trary to the equal protection clause of
the federal Constitution, and subdivision
26, section 53, of article 4 of the state
Constitution. In re Flukes, 157 lo. 125,
loo. eit, 132, 57 5. W, 545, 51 L. R. A.
176, 80 im. st. Rep. 619; State v, Basko-
witz, 250 Mo. loc. cit. 107, 156 S. We.
945, Ann. Cas. 19154, 477; State v,
Walsh, 156 Mo, 400, 37 5. w. 1112, 35
L.:&ci‘to 261; Sfo-uto (=5 & ral. Ve G. B. & Q-
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Re Re COoy 240 No. 512, 158 8. W.
28. The rule stated by Cooley in
his Constitutional Liwmitations, and
quoted several times by this court,
governing this prineiple, is as fol-
lows:

"1, statute would not be constitu-
tional * * * which should select
particular individuals from a class
or locality, and subjeot them to
peculiar rules, or impose upon them
special obligations or burdems from
which others in the same locality or
class are exempt. * * ¥ Lvery one
has a right to demand that he be
gzoverned by general rules, and a spe
clal statute which, without his con-
sent, slngles his case out as one to
be regulated by a different law from
that which is applied in all similar
cases, would not be legitimate legis-
lation, but would be sueh an arbitrary
mandate as is not within the province
of free governments.' 157 Mo. 132,

57 3. We 547.%

While it is pointed out certain questions might be
raised concerning the validity of the Act, unless some
ques.ion is ralised before a court of competent Jurisdic-
tion end the Act shown to be unconstitutional beyond a rea-
sonable doubt, it 1s & valid Lct under the rule that Lcts
of the Leglslature are presumec to be constitutional, and
should be obeyed.

In connection with this discussion, it 1s respect-

fully sugzested that the application of the Act be taken
up with the Judge of your Cireuit Court by you.

Respectlully submitted

W. O. JACKSON

APPROVEDLS Assistant .Lttorney General
ROY MeKITTRICK

Attorney General
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