TAXATIO Comnissioners may not levy
R DISTRICT: tax for construction and main-
S CIAL BENEFIT DISTRICTS: tenance of roads and bridges.

April 7, 1942

%

FLLE.

lir, Loren W, Coe (ﬁ
County Clerk / )/
#,

Atchlson County
fock Port, Missourl

Dear Sir:

This 1s in reply to your letter of recent date where-
in you submlt the following question:

"On Jenuary 1l6th., 1942, the Board of
Commissioners of the Westboro Speclal
Roaed Listrict flled with me, as County
Clerk, a written statement that they had
levied a Tifteen (15¢) cent special tax
on each one hundred dollar assessed val-
uation in the district, said levy to be
used only for the construction and main-
tenance of roads snd bridges throu hout
the district, they base their authority
for this levy on Sectlon 3716 R. 5. lio.,
1939.

"Plesse give me your opinion on this levy,
whether or not it ls within direct con-
fliet with the provisions of Section 23,
Article 10 of llssouri Constitution.”

You do not indicate in your request whethoer or not the
iestboro Special Hoad Diftrict was organized under the provise
ions of what 1s now Article 1l of Chepter 46, R. S. Mo,, 1939.
However, from your inguiry, we assume it was organlzed under
that chapter. Section 8716, to which you refer, in so far as
it applies to your question is as follows:

"The board of commissioners of any dilse-
trict so 1ncorporated shall have power
to levy, for the construction and main-
tenance of bridges and culverts in the
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district, and working, repairing and
dragging roads in the dlstrict, gen-
eral taxes on property taxable in

the dlstrict, # 3 # i # % # and, when=-
ever such commlssicners shall, at any
time between the first day of January
and the {irst day of March of any

year, file with the clerk of t he county
court a written statement that they
have levied such tax, and staeting the
amount of the levy for each hundred
dollars assessed valuation, the county
clerk, in mé& ing out the tax books

for such year shall charge all property
taxable in such district with such

tax, and such tax shall be collected
as county taxes are collected.: % « «"

It will be noted that this section 1s contained in Arti-
cle 11, Chapter 46 R, S. lo., 1939, which applies to Speclal
Hoad Districts under beneflt assessment plan. From a reading
of tiils Article, it will be seen that these districts are
conposed of lands, the owners of which are willing to permilt
speclal assesswents to be levied against sueh lands for the
Improvement of roads in the district. These assessments
and special beneflt taxes are levied and assessed on the
sane theory that taxes for street improvements, dralnage and
levy district taxes are levied and assessed., In other words,
the property beneflited by such improvements are t axed in pro-
portion to the benefits derived therefrom.

In speaking of the nature of such taxes and comparing
them to general taxes for public purposes, the court in the
case of Hanney v. City of Cape Girardeau, 255 lo. 514, 517
saild:

"fhe whole of article 10, of which section
S forms a part, 1s in parl materia and re-
lates to revenue and taxation. Dut, un-
fortunately for the cunstitutional point
ralsed by respondent, it has been always
ruled that under our former constitutlions
speclal benefit assessments for local im-
proveuents do not come wilthin the purview
of constitutional provisions relating to
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levying taxes 1im proportion to the val-

ue of the property (now section 4, article
10, Constitutlion) and 1t has always been
ruled that under our present Constitution
the uniformity therein prescribed (section
3, supra, a new provision) has no ref=-
erence whatever to speclal assessments

for local improvanents nor have any of the
other sections of article 10, supra.

"The accepted doctrine 1s that speclal
assessments for local improvements, while,
in a broad sense, referable to the tax-
ing power, are not taxes for publie pur-
poses or taxes at all within the purview
and the sense of the constltutional pro-
vision invoked or within the sense and
purview of other sections of the article
on revenue and taxation."

This article which pertalns to benefit road districts
was before the Supreme Court for consideration in 1913 in the
case of Embree v. Hoad District 257 lo. 593, 610, wherein the
court in speaking of the nature and valldity of the speclal road
tax said:;

"This court from its earliest history
down to this time, has uniformly held
that speclal taxes or benefits, suchas
were levied agalnst appellants' property,
under sald article 7, are not public
taxes within the meaning of the Constitu-
tion authorizing the levy and collection
of taxes for public or governmental pur-
poses, but are speclal taxes assessed
against the property for the payuent of
the Ilmprovements made upon the highways in
the vicinity of the property, which in
legal contemplation adds to the value

of the property as much or more than the
amount of the taxes Imposed,"

At 1. e. 617 the court said:

"Counsel for appellants also Ilnsist that
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gsaid article 7 is unconstitutional,
null and void becauce it authorizes
the road district to create a bonded
indebtednes= 1n excezs of the con-
stitutionel limitation. The consti-
tutionel provision re¢ferred to is sec-
tion 12 of article 10; = = & "

Apeln at 1. c. 618 the court further sald:

"The assessments authorized by = ald
article 7 of the statute are for the
payment of locel improvements de=-
nominated speclal benefits to the land
agalnst which the assessments are made;
snd for that reason tu.s court has uni-
formly held that such assessments do
not constituieé an indebtedness within
the meaning of the constitutional pro-
vision just quoted, % s 3 & ="

From a reading of thls opinion, it wl1ll be seen that
the obligation incurred by the dlstricts and which were under
consideration at that time were not obligations of the distriects
but were obligations against the property benefited thereby.
This case was before the court prior to the enactment of that
portion of fection 8716, which 13 under consideration here,

The portion of Seetion 8716, whilch is under consideration on
this question wag first enscted in 1913; Lawe of Missouri 1913,
paze 682, section 10817, is as follows:

"The board of commlssioners of any
district so incorporcted shsll have
power to levy, for the construction

end maintensnce of orldges and culverts
in the distriet, and working, repair-
ing and dragging roads in the district,
general taxes on property taxable in
the distriet;y « % & = & #,"

Since Section 10617, was enacted after the rendition In
the Imbree case, supra, then nothing the court sald there per-
taining to the constitutionality of the law as 1t then existed,
could apyly to the amendment. Section 8716, was agsin amended in
1927, vut the smendment did not affect the clause of the statute
here under c¢onsideration. In 1920, Section 23 of Artiecle 10 of
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the Constlitution was adopted. This section is as follows:

"In addition to the taxes now suth-
orized to be levied for county pur-
poses, under and by virtue of section
11 of artlicle 10 of the Constitution

of this Stste, and in addition to

the special levy for road and bridge
purposes suthorized by section 22 of
article X of the Constitution of this
State, it shall be the duty of the
county court of any county in this
State, when authorized so to do by a

ma jority of the gquallified voters of

;my road district, general or speclal,
voting thereon at an election held for
such purpose to make & levy of not to
exceed rifty cents on the one hundred
dollars valuation on all property withe-
in such district, to be collected in
the seme manner as state and county
taxes are collected, and placed to the
credit of the read district authorizing
such special levy. It shall be the
duty of the county court, on petition
of not leses than ten qualified voters
and taxpayers reslding within any such
road district, to submit the question
of authorizing such special election to
be held for that purpose, within twenty
days after filing of such petition,”

By comparing sald seetion 23 of article 10 of the Con-
stitution vith sald section 8716, it wlll be seen that there is
a conflict in them as to whether or not the county court under
sald sectlon 23, after having been authorized by the voters may
levy a tax for the speclal road distriet, or whether the commis-
sioners under section 8716, may levy a tax for the distriect. There
is also a question of whether or not & tax may be levied both,
by the county court when authorlzed, as aforesaid, and by the com-
misslioners.

The questlon resolves into this: Lave the people by
the amendment of Cection 23, Artlcle 10 of the Constitution,
granted authority to the county court, when authorized by the
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vote of the people, to make the levy and thereby withheld
from the Leglslature the suthority to enact legislation such
as 1s included in the foregoing provision of tection 8716,
whiech authorizes the comuissicners of such district to make

a general levy for road purposes? It will also be noted that
sald Section 23 limits the amount of the levy which msy be
made by the county court, while said Cectlon 8716, does not
1imit the commissioners to any amount, 1f they are authorized
to make the levy.

Sald Section 8716, as stated above was before the Leglise
lature in 1927, and the argument might be advanced that this
‘'wes & leglslative construction of the contitutional amendment
to the effect that said Sectlon 23 of the constitution does
not prohiblt the LeBislature from enacting legislation authoriz-
ing commlssioners to make a levy, However, we do not think
this rule would apply here because the purpose for which this
sectlon was before the Legislature in 1227, was not one which
pertained to this particulsr provision of the act, Therefore,
we do not think that it should be held as a legislative construc-
tion of the portion of said Section 87186, which permits the com-
missioners to make the levy.

This section and this question were before our Supreme
Court in Stet e ex rel. v. Southwestern Bell Telephone Company,
138 L. Y. 300 (1940), but the court dlsposed of the case withe
out passing on this gquestion.

A rule of construetion which should be applled in all
cases of statutory and constitutional construction, ls stated
in State v. chelby 64 <. W. (2d) 269, 271, the court said:

"% % % The state Constitution is not a grant
of power, but rather a limltation on the

power of the Legislature. The power to make
laws is lodged in the Legislature, subject
only to the restrictions contalned in the

sate and national Constitutions, Ludlowe
Seylor lilre Co. v. Wioolbrinck, 275 Lo. 339,

205 to We 196; Pitmen v. Drabelle, 267 lic.

78, 84, 183 . V. 1065, 1056, Ann. Ces. 1918D,
601l. The Leglslature having plenary power to
enact laws, absent constitutionsl restrictions,
such restrictlions must be expressed in the Con-
stitution or clearly implied by its provisions.
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MeGrew v. Ho. FP8cC. R};’. COX. 230 Mo,
496’ 525 et S€( ey 132 S. W 1076,

A statute will not be held to violate
the Constitution if it can reasonably
be given a construction in hamony
therewith, Pitman v. Drabelle, supra.
Constitutional restrictions will not

be held to apply if reasonable doubt
exlsts in the judiclal mind as to their
repugnancy to the act under feview,
Ludlow=Saylor Vire Co. v. Wollbrinck,
a:pra, 275 Mo. loc. cit. 350, 351, 205
S. %o 196. Leglslative acts and con-
stitutional provisions must be read
together and so harmonized aa to give
effect to both when this can consistently
be done, Straughan v. Keyers, 268 lo.
580, 187 s.W. 11593 State ex rel. Harve
Ve };-h.eahan, 269 lo. 421' 190 &8, . 864,

Applying this rule, the question here is: Can said
Section 23 of the Constitution and Sectlon 8716 of the Stautute
be read together and harmonized and eifect be glven to both?
We also recognlze the rule that repeal by implication is not
favored and if poussible, full force and effect should be glven
toe ach and every word of t he statute and each and every ward
of the Constitution. If these two sections cannot be read to-
gether and harmonilzed and effect glven to both, 1t will be
because of the application of the rule "Expressio Unius est
Exclusio Alterius", which means "the expression of one thing
is the exclusion of another." Applying thet here, the question
i1s: Did the framers of the Constitution by said Seetion 23,
place the sole authority in the county court, when authorized
by a vote of t he residents of a district, to make a levy for
road purposes, in addition to those levies authorized by ctec-
tions 11 and 22 of Article 10 of the Constitutlon?

If the people have not expressly or impliedly withheld
from the Leglslature the power to enact legislsation providing
for a levy in such districets, then the foregoing provisions of
Section 8716, are constitutional. Section 1 of Artiecle 4, of
the Constitution of Missouri is as follows:

"fhe leglslative power, subject to the
linitetions herein contained, shall
be vested in a Lenate and liouse of Lep=
resentatives, to be styled 'The Genersal
Assenbly of the State of lissouri'.”



Under autherity of this Sectlon, the court has on
a number ¢f occasions held thet the General issembly retains
all leglislative power not expressly or by necessary implli-
catlcn forbidden 1t by the constitution. State ex rel. v.
PeSeCe 270 lio. 547, State ex rel. v. Board 267 lo. 598,

Regardless of the forepoing rule, if limimtions on
legislative powers are expressly declared or are clearly im-
plied by t he constitution, such limitations are tobe construed
as mandetory rather than directory and they are exclusive in
their terms. State ex rel. ve P.i.C. 270 Ko. 429,

In $tate ex rel, v. iHitchcock 241 lo. 464, the court
sald:

"This court 1s qulite firmly wedded to
the doctrine th:et congltutlional reqguire-
ments must be considered as mandatory
rather than directory.s# « % % "

In the case of State ex rel. HcDonald v. Lollls, 35 5. V.
(2d) 98, we find where the court @ .lled the foregolng rule of
"Expressio Unius est Exclusic Alterius". In that case at l. c.
100, the court said:

"% & # The express language of the amend-
ment limits the authority of the judge of
a court to the hearing and determination

of contested elections of publle officers,
thereby excluding the idea that the framers
of this amendment intended to vest such
judge with authority to heer and deter-
mine contested nominations for a publie
office. A primary electlon for the purpose
of nominating candidates for public offlces
is not the election of public officers;
therefore, constitutional authority to the
judige of a court to hear and determine con-
tested elections of public officers does
not glve him authority to hear and determéne
contested nominations for public offices."

Also in the case of lMeGulire v, State Savings Association et
nl, 62 lo. 344, the court in speakling of whether or not the
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penalty provisions of delinguent real estate tax act, applied
to personal property taxes, spplied this rule and at 1. c.
346, sald: .

"In relation to the first point no

doubt is entertained. An examination

of section 84, p. 122, Gen. Stat., 1865,

the law in force at the time the taxes
referred to had accrued, will cleraly

show that, while the leglslature with

special care provided that the taxes on

land and town lots 'should, i1f not pald,

bear ten per cent, interest from the [irst
day of Jenuary, &tc.;' yet nct the slight-
est mention is made in that sectlon as to
any interest by way of penalty in consequence
of the nonpayment of taxes due on personalty.

"The leglslature, in thus specially men-
tioning and providing for interest on land
tax, must be presumed to have had in com-
templatlion the whole matter of affixing
penalties for failure to pgy taxes at t he
appointed time, and therefore Iintentionally
negatived the accruing of interest on any
species of property other than real. And
this presumption obviously accords with

the familiar maxim of such frequent recog-
nition 1In statutory constructlon; expressio
unius excluslo alterius."

: In these instances the rule wﬁs applied to leglslative
acts, however, from our recearch, we think the rule is equally
aoplicable to constitutional provisions.

In State ex rel., Kersey v. Pemiscott Land & Cooperage Co.,
317 lic. 41, 295 £, W. 78, 1t was held that t he constitutional
provision (Article X, Sec. 22) authorlzing & special tax for
roads and bridges was an express grant of discretionary power
to the county courts and was a limitation of the power of the
Legislature., The court saild, 1l. c. 80, 295 8. W.:

"It will be noted that this section of

the Congtitution, in plain and simple
language, provides, in additlon to taxes
authorizdéd to be levied for county purposes
(under Sectlon 11 of Article X of the Const.)
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the county courts may levy and col=-
lect, as state and county taxes are
collected, a speclal tax of not more
than twenty-five cents on each one
hundred dollcr valuation, to be used
for roads and bridges, but for no
other purposes whatever; and the power
thus conferred upon the county courts
is declared to be dlscretlonary, This
is an express grant of power to the
county courts, and is 2 limitation of
the power of the Leglislature; a power
granted to the county courts to levy
and collect a speclal tax for road

and bridge purposes.”

Sectlion 23 of Artlcle 10 of the Constitution and Section
22 of sald Article 10, are identical in the sense that each
contains an express grant of power to the county court. In
Section 22, 1t 1s discretlonary with the court as to how and
when the power may be exercised, however, in fectlon 25, the
time when the county court may exercise this power is flixed
at such tlme us the court is authorized by the vote of the
taxpayers in the distriet. Any interpretation of sald Sec=
tion 23, ofArticle 10, of the Comstitution other than that
sald section limited the power of the Leglislature so as to
prevent the grant of such taxing power to anyone other than
the county court, would render said Section 23 absurd and mean-
ingless, which is contrary to the rules of statutory and
constitutional construction.

‘The consequence of sucli construction would be thet the
commlissioners of the speclal rosd district under sald sectlon 8716,
could male a levy without any limation whatever but if the
residents of the district at an election held for that purpose,
authorized the county court to make suech a levy, then the levy
is limited to fifty cents on the one hundred dollar valuation.

Sueh a constructlion would render the limitatlon provision of
sald Sectlon 23 meaningless and such a construction should not
be adopted by the courts, Cctate ex rel. Crow v. Hostetter,
137 Mo. 636.

By the constitution, three modes have -Ceen provided for
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the raising of revenue for road purposes, namely; Sectlons

11, 22 and 23 of Article 10 of the Constitution. It will be
noted that the framers of these Acts have placed limitatlons

on the amount of such taxes that may be levied. In our re=
search through the laws authorizing the levying of general
taxes, we fall to ind any other section, either in the Consti=-
tution or in the statutes, which does not limlt the taxling body
to some amount. Ueneflt Assessments, Speclal Road Distriect Acts,
as stated above were passed. for the purpose of authorizing the
taxing of properties, the owners of which were willing to pay
special taxes for specisl beneflts. The purpose of the fore-
going provislons of saild Section 8716, 1s to levy a general tax
forthe entire distriet and this 1s foregin to the original
purpose of such Benefit Assessment District. However, were it
not for the provislions of sald Seetlon 23, of Article 10, of
the Constitution, we concede that the Legislature would have
been authorized to enaet such legislation.

Sald SeetionZ3 clearly indlicates that the f ramers of
that seection of the Constitution, expressly provides that no
tex in addltion to that provided by Section 11 and Seetion 22
of Artlecle 10 could be imposed, unless the people affected there-
by voted such a tax.

CONCLUSION

From the foregoing, it 1s the opinion of thls Department,
that the provisions of fection 8716 K. Se. Ho., 1939, which authe
orizes the commissioners of & special benefit road district to
levy for the construction and maintenance of bridges and cule
verts and working, repairing and dragging roads in the district,
general taxes on property taxable In the district, is in viola-
tlon of the provision of Sectlion 235 of Artiele 10, of the Con=-
stitution and is therefore unconstitutional. Ve are further
of the opinion that the residents of such districts can only
authorize such a levy when the proceedings set ocut in saild
Secticn 23 of the Constitution are followed.

Respectfully submitted
TYRE W. BURTON

Asslstant Attorney General
APFROVID:

Attorney General

TWB: AW



