
OFFICE OF DEPUTY COUNTY CLERK: LEGISLATORS: Membe rs of the 
General Assembly may not be appointed Deputy County Clerk 
during the term for which he is elected to the General 
Assembly . 

January 15 , 194.2 

Hon . Claude L . Lurtis 
Proaecutinb Attorney 
Lebanon , Mi s souri 

Dear Mr . Curtis& 

This is in reply to your l otter of recent date 
wherein you request an opinion front this u.epo.rt nent based 
on the followin& statecent of facts: 

11 'flill you please advise whether , in your 
opinion, a member of the 1 •• i . souri House 
of Representatives may be legally appoint­
ed as Deputy County Clerk , and whether 
such person may hold both positions?" 

Section 12 of Article 4 of the Constitution of 
Mis souri applies to thia question . It is as follows: 

11 No senator or Representative shall, 
during the term for which he shall have 
been elected, be appointed to any office 
under this State , or any 11unicipality 
thereof;· and no member of Congress or 
person holding any lucrative office under 
the United States, or this State , or any 
municipality thereof (milltia. officers , 
justices of the peace and notaries publ c 
excepted) , shall be eligible to either 
house of the General Assembly, or remain 
a member thereof , after having accepted 
any s uch office or eeat in either house 
of Cone rees . " 

You will note that t t is section pr ohibit s the appoint­
ment of any me~ber of the Oeneral Assembly durin( his term 
of office, "to any office under this 5tate,"etc . T is de­
partment, under date of October 23 , 1941, by an opinion to 
Governor Donnell relating to a member of the General Assemo­
ly being appointed to the o~'flce of Recorder of Deeds , 
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treated the subject of "any office under thle State . " \:e 
are enclosing a copy of this opinion ror your information. 

Since your question ll..cJpli \_js to a "deputy" , ,, e 
t h ink t ho case of State v . Buck, 13b Mo . 325 may be perti­
nent because it relutes to a " uc ;ut y" officer. There t he 
court said (1. c . 332) : 

uDeputy sheriffs are a ppointed by the 
sheriff , subject to the approval of the 
judge of t he circu it court s ; they are 
required to t ake the oath of office , 
which is to be indorsed upon the appoint­
ment and fi l ed in the off ice of the .clerk 
of the circuit court . After appointment 
and qualification they 'shall possess all 
the powers and may perform any of t he 
duties prescribed by law to be performed 
by the sheriff .' R. S . 1889, sees . dl 81 
and d l 82 . 

"The right , authority and duty are thu s 
created by statute; he is invested wi th 
s ome porti ons of the sovereign functions 
of the gover nment to be exercised for 
the benefit of the publ i c and is- con­
sequently , a public officer within any 
definition biven by the courts or text 
writers . 

"It can make no difference that the 
appointment is made by the sheriff , or 
that it is in the nauure of an employment, 
or that the compensation may be fixed by 
contract . The power of a 1;pointment comes 
from t he state, the authority is derived 
from the law, and the duties are exercised 
for the benefit of the public. * i} * ~·" 

The statute provides for t he appointment of deputy 
county clerks as follows: (Sec . 13299, R. s . Mo . 1939) 

"Lvery clerk may appoint one or more 
deput1es , to be approved by the j udge or 
judbes , or a majority of them in vacat i on, 
or by the court , whosshall be at l east 
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seventeen years of ase and have all ot her 
quali f ications of their principals and take 
the like oath , and may in the name o r 
their prlncipals perform the duties of 
clerk; but all clerks and their sureties 
shall be responsible for t he conduct of 
their deputie s . " 

In the case of In Re . Rot hwell, 44 i.lo . App . 21 ~ , 
221, in speaking of t he powers und duti es of a county clerk's 
deputy , the court said : 

"* * * The cle rk is entitled to appoint 
a deputy by the con sent of the judges , 
and vmen so appointed such deputy may 
perform t he duties of t he c l erk . R. s . 
l d89 , sec . 1977 . Besides the .rule is t hat 
' where a public officer is authorized to 
appoint a deput y , the authority of that 
deputy , unless ot her wise limited , is com­
mensurate with t he.t of t he officer him­
self .' ·~ * " 

Al so , in the ca&e of St ate ex rel . Blakemore v . Ronbauer , 
101 Mo . 499 , the court in considering whether or not t he 
office of circuit clerk is "an office under t his stat e 11 said 
at 1. c . 503 : 

n * ;~ ~;. * If the title to t he office of 
such a clerk is not a title t o an office 
under this state , then it is diff icul t 
t o see what meaning can be civen to the 
words o f t he clause in question . " 

And, in the case of State ex rel . v . Bus , 135 Mo . 335 , 
the court in speaking of county officers said: 

" * ·;.- Officers of a county , thoUE)l not 
named, woul d be included under the express­
ion ' officers under the state .' * * * ~} .J}" 

By the same process ot reasoning , we t hink the office 
of c ounty clerk is "an office under thi s sta te 11

• Since the 
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deputy cl erk ' s office is in tho same cl ass as the principal , 
it is also "an office under this state . " 

CvNCLUSION 

From the foregoin6 , i t is the opinion of this 
department that a member of the General Assembly may not 
be le8ally a Jpointed to the office of deputy county clerk 
during the term for which such person is elected to the 
General Assembly . 

Respectfully subwitted, 

TYRE \ : . BURTON 
Assistant Attorney General 

VANE C • TIIURLO 
(Acting) Attorney General 

TViB : NS 


