The sales tax should be coliected
on tangible personal property
sold to the county court if the
seller is engaged in the business
of selling such property.

TAXATION:
SALES TAX:

February 6, 1942
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Hon. Wilbur 'y Danilels, F l L E

Prosecuting Attorney o
Howard County
Fayette, lissourl

Dear Lir. Danlels:

Replying to your letler of . ecent date, wherein
you request an oplnion from this departiient on the followlng
statement of facts.

"I would like an opinion on the following:
Does the County “ourt have to pay a seales

tex on lumber purchecsed from individual
farmers, said lumber to be used by the Cuunty
Court 1n the construction of roads and
bridiest"

Apparently, from your letter, you are under the im-
presslon thst the sales tax should not be collected on pure
chases of lumber made by the County Court from farmers for
twe reasons: first, th:t the countles are not liable for
payment of such tax and; second, that farmers are not en-
gaced In the business of s=elling lumber at retail.

Under esection 11407 R. C. lio., 1939, the term
"person" 1s defined in subsection "a" thereof as follows:

"!Person' includes any individual, firm,
co=partnership, Jjoint adventure, assocla-
tion, corporation, municlpal or private,

and whether organlzed for profit or not,
state, county, poliitical subdivielon, state
department, commlssion, board, bureau or
agency (except the State Highway Department),
egtate, trust, business trust, recelver or
trustee appointed by the itate or Federsal
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Court, syndicate, or any other group or
combination acting as a unit, and the
plurel as well & s the singular number,"

From this definition, it is apparent that counties
are included within the term "person". )

Section 11408 of sald act,axd amended by Laws of
Missouri, 1941, pege 701, requlres sales tax to be 1lmposed on
each retall sale of tanglble perscnal property. Section 11412
makes 1t the duty of e very person making a purchase or re-
celving & service which is taxable under the act to pay the
amount of the tax to the person making the sale. Since the
act by the definition of the term "person" includes a county,
tien there 1s no question but that a county under the pro-
vision of sald section 11412, would be required to pay the
amount of the tax to the person making the sale or rendering
the service.

On the question of whether or not the farmer, in
selling his lumber to the county court 1s engaged in a buse
iness which 1s taxable under the act, we call your attention
to the definition of the term "business" under subsection "C"
of said sectlion 11407 which reads as follows:

"1Business' includes any activity engaged in
by any person, or caused to be engaged in by
him, with the object of galn, beneflt or ad-
vantage, either direet or indirect and the
classification of which business is of such
character as to be subject to the t erms of
this article. The isolated or occasional t ale
of tangible personal property, service, sube
stance, or thing, by a person not engaged in
such business does not constitute engaging
in business, within the meaning of this article.”

It will be noted that the last sentence of this para-
graph defining "business" states that the isolated or occasional
sale of tamglble personal property by a person not engazed in
such business does not constitute engaging in businecss within
the meaning of the sales tax act.

In volume 29 of the Permanent idition of liords and
Phrases, at page 120, we find where the term "occasional® was
defined as follows:
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"'In the federal law, the carrying on

of business within a state means some-
thing more than a casual or occasional
purchase of goodsj the business must be
continuous or at least of some duration.'!
tte. Louls Vire-iill Co. v. Consclidated
Barbed~Wiire Co., 32 F. 802. The conclusion
would have fitted the fagts 1f the judge
in writing that opinion had used the word
tisolated' instead of the words'casual or
occesional.! New llaven Pulp & Board Co.
Ve Dommto'n Mfgo CO., 15\} p 6‘05’ 609.“

Applying this rule to the facts which you have
submitted it would not seem that a farmer would be classed
as one who is engaged 1n the business of selling lumber to
the County Court unless the business 1s contlinuous or of some
duration. OCf course, each particular case would have to
be determined upon the facts as theyapply. The fact that the
County Court uses tihils lumber for the construction of roads
and bridges would not be detcrminative of your guestion.

CONCLUSION

From the foregoing, 1t is the opinion of thisde-
partment thst the retail sales of tangible personal property,
inecluding lumber sold to a County are., subject to the pro-
vision of the sales taxact, if the person making such sale
i1s engaged in the business of selling lumber at retail. Ve
are further of the opinion that if such seller, being a
farmer who is selling surplus lumber from his premlises, makes
only occaslonal sales and if he is not engaged in the busineass
of selling lumber at retail, then such transactions are not w! th-
in the provision of the sales tax act.

Hespectfully submitted
T7/RE . BURTON

Asslstant Attorney General

APPROVLD:

VANE C. THURLO
(Acting) Attorney General
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