GJVERNOR: Agreement of the Governor to sign a

CIENCY APPROPRIATION: deficiency appropriation violates cer-
o tain provisions of the Constitution and

Statutes.

February 19, 1942

Honorable Forrest C. Donnell
Governor
Jefferson City, Missouril

Dear Governor Donnell:

We acknowledge receipt of your letter requesting an
opinion from this office, which reads as follows:

"Enclosed is copy of letter of
February 10 from Mr. Turner B.
Morton, Gralin Warehouse Commls-
sioner, to myself. You will ob-
serve that, due to an earlier
misunderstanding as to the length
of time the appropriations were

to cover, Mr. Morton finds the de-
partment in a condition of finan-
cial stringency. Mr. Morton feels
that a deficlency is inescapable

in operations. As I understand,
from a conference with him, the
printing company 1s willing to sell
merchandise in reliance on a de-
ficlency appropriation for such mer-
chandlise belng made provided the
Governor makes an agreement that he
will approve such deficiency appro-
priation 1f the same shall be made
by the Legislature. I ask of you
your offlicial opinion whether there
would be, in the Governor making
such an agreement, any violation of
law, I call especilally to your at-
tentlon, 1n thls connection, Section
48 of Article IV of the Constitution
of Missouri though I do not mean to
imply that saild Section 1s the only
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follows:

portion of the law which requires
examination in order to provide ne
with the desired orficial opinion."”
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59 C, J., Section 286, page 172, reads as follows:

"Public officers have and can exer-
cise only such powers as are con-
Terred on them by law, and a state

is not bound by contracts mede in

its behall by its orficers or agents
without previous authority conferred
by stutute or the constitution, un-
less such authorized contracts have
becn afterward ratified by the legis-
lature, * * *n»

3ection 285 of the sawe authority reads in pax

n ¥ ¥ ¥ The governor and other execu-
tive officers of a state have no gen-
eral authority to contract inm its
behall and can bind the state only
within the power specially counferred
oii thew by law."

t a8

In the case or Aetna Ins, Co. v, O'lalley, laﬁ S. W.
(2d) 1164, the court, at 1. ¢, 1166, sald:

w % % ¥ Before a state officer can
enter Into a valld contract he must
be given that power either by the
Constitution or by the statutes. All
persons dealing with such of'ficers
are charged with knowleage of the ex~
tent of thelir authority and are bound,
at their peril, to ascertain whether
the contemplated contract is within
thie power conferred. JSuch power must
be exercised in munner and form as
directed by the Leglslature."

Section 48 of .rticle IV of the Constitution of Mis-
souri provides:
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"The General Assembly shall have

no power to grant, or to authorize
any county or municipal authority

to grant any extra compensation,

fee or allowance to a public of-
ficer, agent, servaut or contractor,
after service has been rendered or

a contract has been entered into and
perforued in whole or in part, nor
pay nor authorize the payment of any
¢laim hereafter created against the
Stete, or any county or municipality
of the State, under any agreesment or
contract made without express author-
ity of law; and all such unauthorized
agreaments or contracts shall be null
and void,"

Under the above constitutional provision, contracts
or agreements made without express authority of law, at-

eral Assembly is prohibited from payling or authorizin;
payment of any such clainm,

to approve a deficiency appropriation for printing 1
the Grain Inspection and Weighing Depertment in exces
its appropriation, and we have no hesitancy in holdi
such an agreement made by you would be null and void
binding upon the 3tate. We think a number of other s
tory and constitutional provisions, however, should b
sidered in answering your request.

If the agreament about which you inguire shou be
construed as a contract betwecn the Printing Company d
yoursell or the Grain Iuspection and Weighing Department to
purchase printing and materiel in excess of the appropria-
tion for that purpose, it would be a contract wade without
express authority of law, and, in fact, in violation of law,

and the Leglslature would be prohibited, under the proyi
slons or Section 48 of Artiele IV of the Comnstitution,| supra,

from paying or authorizing the payment of any claim arfising
thereunder.,
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Under the provisions of Article 1, Chapter 120
R. 3. Mo, 1939, the contract for State printing, inecl
ing the prianting for executive departments, must be 1

by the Commissioners of Public Printing.

t

The case of State v. Hackmsnn, 282 S. W. 1007, was

an original proceeding in mandamus to coumpel the Stat
Auditor to issue & warrant to pay for certain printi

al-

leged to have been furnished the Staete Highway Commission.

The printing and stetionery was furnished the State

gh_

way Commission without complience with any of the provisions
regulating public printing, and the Auditor refused tg issue
his warrant because the Commission was without power to bind

the 3State for such an account.

The Supreme Court upheld the

contention of the State Auditor and in its opinion, at 1. c.

1015, said:

"It further appears that no money

has been appropriated out of which
relator's bill, as herein submitted,
can be paid, And since under the
provisions of section 19, article

10, of the Constitution, no money

may be paid out of the state treasury,
except in pursuance of an appropria-
tion by law, the respondent was and
is without authority to issue a war-
rant in payment of relator's claim,
For it cannot be seid that a claim

is paid pursuant to an appropriation
act, where it is pald out of money.
specifically appropriated for a dif-
ferent purpose. 4and it might be said
in passing that the Legislature could
not now pass a valid act appropriat-
ing money out of which relator's claim
could be pald, because his claim is
based upon a contract entered into
without authority of law, and section
48 of article 4 of the Comstitution
expressly prohibits the General As-
sembly from authorizing the payment

of any c¢laim hereafter created against
the state under any agreement or con-
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tract wmade without express author-
ity of law, and that =1l such au-
thorized contracts shall be null and
void."

If the furnishing of printing or other materi
to the Grain Inspection aud ielghing vepartwent upon
agreement to sign a deficiency appropriation wes cons
as a contract to furnish such printing aud materials
the contract already let by the State Printing Commis
we still taink that 3ection 48 of irticle IV ol the C
stitution, supra, would prohibit the Legislature Irou
ing or authorizing the payment of such clain,

Under the provisions of 3ection 14992, k. S.
1959, all work to be executed for the executive depar
must be ordered through the Comwissiocners of Public Pii
ing, after a requisition is first obtained in advance
signed by the head of tue departumeunt orderiu, such wo
and sald requisition must be approved by the Comulssi
of Public Printing.

Under the provisions of Sectiom 14995, R. 3.
1959, the accounts for such printing must be careful
amined by the Commissioners of Public Priating and ¢
witii the voucher and the order therefor, ana when the
count is corrected and endorsed by the Comuissioners,
State Auditor is required to draw » warraut upon the
for the amount thereof, "payable out of any moneys &
prieted for that purpose.”

According to your letter, the work to be rurn
the Grain Inspection and Weighing Departwment is or wi
for an amount In excess of the appropriation for such
pose. In other words, the printing to be furnished,
under the contract with the State Printing Commission or
under a separate contract wlth you or the Graiun Inspedtion
and Welghing Lepartment, will amount to wore than the woney
appropriated by the leglslature for the present biennium
for that purpose.

In the case of Clas v. 3State, 220 H. W. 185, the
Supreme Court of Wisconsin said:

"The department of agriculture is an
agency of the state, and the duties of
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the commissioner are clearly de-
fined by statute. In the expendi-
ture of the public moneys he is
striotly limited to the sums appro-
priated by the Legislature for a
glven purpose. No discretionary
power is vested in him to exceed
such appropriations. This is the
law not only in thls stats, but
elsewhere, and it 1s incumbentuot
only upon the uspartment to teke
cognlzance thereof and to ot in
accordance therewith, but every
individual or corporation trans-
acting business with the department
is legally goveraned thereby, whether
a contract provides for it or not,”

In the case of Dickinson v. Bdmondson, 178 3. |V.
930, the Zupreme Court of Arkanses, at 1, ¢. 931, said

-

" * ¥ * The power of the General
Asseuwbly with respect to the publiec
funds raised by general taxatlon is
supreme, and no state official, from
the hlghest to the lowest, has any
power to create an obligation of the
state, either legal or moral, unless
there has first been a specific ap-
propriaetion of funds to weet the
obligation. The coustitution pro-
vives, too, that no appropriation
shall be for a longer period than

two years, and thus a period 1s rixed
over which the lawmakers hold complete
control over the purse strings of the
state,”

The case of Fergus v, Brady, 115 N. B. 395, w an
injunction suit against the Auditor of Public Accounts and
Treasurer of the State of Illinols to prevent the p nt
of various sums appropriated by the Geuneral ..ssembly
boards and individuals for claims created without express
authority of law and elther without a previous appropria-
tion or in excess of the appropriatiom. The Supreme Court
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of Illinois, in pessing upon constitutiomal and statutory
provisions similar to our own, a«t 1. ¢. 390, sald:

“"These provisions of the Constitu-
tion and statute are clear and un-
ambiguous in terms, and their pur-
pose and object cannot be misunder-
stood, Sectlion 18 prohibits
approprietions in excess of the
revenue suthorized Ly law to De
raised in the period for which ap-
propriations are made, but neces-
sarily revenue, whether derived

from one source or aenother in the
future, must always be estimated

and never can be a fixed and cer-
tain sum, Circumstances may occur
that will ceuse the reasonable ex-
pectations of the General Assembly
as to the amount of revenue to mis-
carry or not to be fullfilled so that
there may be a temporary deficiency.
To uweet that condition which may
arise from failure in meking collec-
tions of taxes or result frowm de-
ereased revenue Irom other sources,
the section proviaes that in case of
failure of revenue the Generel .is-
sembly may contract debts, never to
excesd 250,000, This debt is only
to be created by borrowing woney--
not by incurring debts or meking
contracts~-since the section requires
taat the moneys thus borrowed shall
be applied to the purpose for which
they were obtained or to pay the debt
thus created, and to no other purpose.
No other debt can be contracted, ex-
cept for the purpose of repelling
invasion, suppressing Insurrection,
or defending the state in war, except
upon a vote of the people at a general
election. By section 19 the General
Assembly is pronibited from authoriz-
ing the payment of any claim, or part




Hon. Forrest C. Donnell -8~ February 19, 1942

thereol’, createcu ageinst the state
under any agreement or ccuntract made
without express authority of law,

and all such unasuthorized agrecments
or contracts are null sud void, with
the exceptlon that the Geuneral Assewm~
bly may make appropriations for ex-
penditures incurred in repelling in-
vasion or suppressing insurrection.
By the Criminal Code the making of a
contraet in excess of the asmount of
an appropriation subjects the olfender
to a fine not exceeding 410,000 and
removal from his office, trust, or
employment. No right whatever can
grow out of the commission of a crime,
and by the plaln laugusge of the Con-
stitution every claim or contrsct is
utterly void if not within the amount
of eppropriations already made, unless
there is express authority of law for
tie creation of the debt or clalm or
the msking of the contract. * * *»

In the case of Thatcher v. City of 5t. Louls, (122
Se We (8d) 915, our 3uprewe Court recognized that an ¢fficer
cannot bind the State in excess of uppropriations made for
the particular purpose. At l. c. 917 1t was sald:

w * #% = . lthough he cannot oblizate
the state beyond appropriatious made
for sueca purposes, our Attorney Gen-
eral does have autaority to suploy
special assigtants. * *

The case of 3tate v. Weatherby, 129 5. W. (24) 837,
was an ection by the State to recover legal fees pald|the
defendant as counsel for the Insuraunce Jepurtuueut out |of
appropriations ror the Legul Jepartuent, and also to recover
fees paid for writing opiniouns other than for the Inswrance
Department. The court upheld the contention of the State
that the fees palid the defendant for writiug the opinions
at the reyuest of the . ttorney Gemersl could be recoversd
for the reason thet there was no avallable funds appropriated
to pay such a claim. In regard to the defendant's contention




Hon, Forrest C. Donnell -9= February 19, 1942

that he could offset the value of his servieces perfo
for the Insurance Department against the claim of the

d

State for money pald out of the Attorney General's fund,
the court held that sueh a right would depend on whether
or not there remained a sum suflicient to discharge de-

fendant's claim out of the appropriation for the Insux
Department properly avallable for the payment of defen
services and expenses. The court, at 1. ¢, 895-4, sal

m ¥ ¥ * By its appropriation, the
Legislative Department clearly
limited the lawful extent of the
State's obligation to pay for ser-
vices rendered and expenses incurred
on behalf of the Insurance Depart-
ment. Our Statute respecting set-
offs against the State and the com-
mon law principle of recoupment
contemplate the assertion of legal,
not unauthorized and unlawful, claims.
To permit defendant to recoup payments
made, absent available funds for law=-
ful peyment, would accomplish by in-
direction what could not be lawfully
done directly, would make unlawiul
payments legal, infuse validity into
the State Auditor's unauthorized war-
rants, encroach upon the legislative
funetion of our State government and
smack of judieial tyranny. * * *»

ance
idant's
d;

In view of the above, it is our opinion that 3 con-
d

tract for printing in excess of the amount appropriat
therefor, whether made by the State Printing Commissic
otherwise, would be made without express authority of
ana therefore void.

There is another provision of the Constitution
should be considered. 3Section 44 of Article IV reads
part as follows:

"The General Aissembly shall have no
power tc contract or to authorize the
contracting of any debt or liability
on behallf of the State, or to issue

n or
law,

that
in
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bonds or other evidences of indebt~
edness thereof, except in the fol-
lowing cases:

X XK % % X ¥ ¥ ¥

"Second, On the occurring of an un-
foreseen emergency, or casual de-
ficiency of the revenue, when the
temporary liability incurred, upon
the recommendation of the Governor
first haa, shall not exceed the sum
of two hundred and fifty thousand
dollars for any one year, to be paid
in not more than two years from and
after its creation. * * * *v

Under the above constitutional provision, the General
Assembly has the power to contract or to authorize th
tracting of a debt or liability, on the occurrence of
foreseen emergency, or casual deficiency of the reven
the temporary liability incurred, upon the recommenda
the Governor first had, shall not exceed the sum of ¢
dred ifty thousand dollars for any ome year. We lai
find, however, that the Genersl Assembly has authoriz
or the Grain Inspection and Weighing Department to ¢
any liability for printing or for any other purpose.

The General Assembly has a right to anticipat
revenue for the biennium, and an eppropriation in ant
tion of the current revenue is not a debt within the
of the Constitution., 59 C. J., Section 369, p. 225.
ever, by the great weight of authority an obligation
excess of the anticipated revenue is a debt within th
ing of the Constitution. 59 C. J., Secticn 588, p. 2
See, also, annotations contained in 92 A. L. R., pp.
to 13515.

59 C. J., Section 567, p. 222, reads as foll

"igreements creating a liability
against the state without express
authority of law are vold where in
violation of a constitutional inhibi-
tion, and the sawme is true in the case
of an agreement made without express
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authorization by au officer of the
state exceeding a proper appropria-
tion or of an indebtedness incurred
without an appropriation for the
specific purpose, Where funds in-
volved are public funds raised by
the state, directly through taxation,
they cannot be impaired by hypotheca-
tion by the oflicers in charge, un-
less there is express authority
therefor."

1942

In view of the above, we think that the purchase of

printing in excess of the appropriation, not having b
suthorized by the Legislature under the provisions of

en
Jec-

tion 44 of Article IV, supra, would be incurring a debt in

violation of said constitutional provisiou.

Wwe call your attention also to the State Budget Law.

Section 10907 of said Act, X. 5. No. 1959, reads as I

"The auditor shall keep accounts
showing the approprilations and allot-
wents, Suech accounts shall show all
charges and obligations imcurred
against such approprietions amnd allot-
ments. No expenditure shall be made
and no obligation incurred by any de-
partuent without the certification of
the auditor that there 1s a surficient
unencunbered bulance in the allotment
and a sufficient unencuubered cash
balance in the treasury to the credit
of the fund from which such expendi-
ture or obligation is to be paid, each
sufficient to pay the same., The audi-
tor shall be liable personally and on
his bond for any certification in ex-
cess of any allotment or in excess of
the cash belance available. Any of-
ficer or employee of the state who
shall mske any expenditure or incur
any obligation without first securing
such certirication frow the auditor
shall be personally lisble and liable

llows:
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on his bond for the amount of such
expenditure or obligation., For any
department meintaining its prineipal
office outside of Jeflerson City,
the auditor shall be authorized to
establish a systew for certification
of obligetions and expenditures so
as to prevent inconvenience and de-
lay."

The above section specifically provides that lo ex~-
penditure shall be made and no obligation incurred by any
department without the certification of the Auditor that
there 1s a sufficient unencumbered balance in the allot-
ment and a sufficlent unencumbered cash balance in th
treasury to the credit of the fund from which such expen-
diture or obligation is to be paill, 3aid section makes
any officer or employee of the state who shall make ex=-
penditure or incur any obligation without first securing
such certification from the Auditor personally liable |and
liable on his bond for the amount of such expenditure or
obligation.

Section 10895, R, 35, Mo, 18359, makes it the dyty
of the Governor to enforce observance of the approprigtions
made by the Legislature and the provisions of the State
Budget Act. Seld section reaus in part as follows:

“The Governor shall have full author-
ity to carry out the provisions of

this article and to do all things neces-
sary thereto, He shall be responsible
for the preparation of the budget and
its presentation to the legislature and
shall enforce observence of the appro-
priations made by the legislature and
the provisions of this article with
reference thereto., * * *n

CONCLUSION

In view of all of the above, it is our opinion|that
an agreement by you to approve a deficiency appropriation,
if the same was made by the Legislature, for printing fur-
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nished the Grain Inspection and Weighing Department is ex-
cess of its eppropriation would be without authority ¢I law,
end therefore void and not binding upon the State,

It is our further opinion that a comtract for|print-
ing to be furnished the Grein Inspection and Weighing| LDe-
partment in excess of the appropriation for that purp
whether made by the State Printing Commission or by
the Grain Inspection and Weighing Department, would b
without express authority of law, and therefore vold,
tlie Legislature, under the provisions of Section 48 o
srticle IV of the Constitution of Kissourl, would be
hibited from paying or authorizing the payment of uny
claim,

It is our further opinion that a contract for
ing in excess of the appropriation would be a debt wi
the meaning of 3ection 44 of Article IV of the Consti
and such debt, not having been authorized by the Legl
in conformity with the provisions of sald seetion, wo
in violation théreof and therefore void,

We further hold that the incurring of an obligation
in excess of the appropriation, elther by the State Puint-
ing Commission, the Grain Inspection and Weighing Depdrtment
or yourself, is prohibited by Ssction 10907, R. 5. Mo4 1959,
end that the agreement in question, if made by you, would
violate your duties under the provisions of Section 10895,
Re 3. VMoo 1959, to enforce the observance of the appropria-
tions made by the Legislature and the provisions of the
State Budget ict.

Respectlfully submitted

Jo E. TAYLOR

ssslstant Attorney Gena}al
APPROVZED:
R0Y MCKITTRICK

~ttorney Genersal

JET:HR




