
DEY.' EN SE AREAS ; 
CONSTITUTIONALITY 
OF ACT : 

Act prov~d~ng f o r format~on of defense 
areas and setting up therein public 
service districts is constitutional . 

April 20, 1942 

Hon. Phil M. Donnelly 
State Senator 
Lebanon, Missouri 

Dear Sir: 

This is in reply to yours of recent date, wherein 
you request an opinion from this depart ment ·on the Constitu­
tionality of an act of the sixty- first General Assembly re ­
lating to defense areas ; Laws of Missouri 1941 , page 493 . 

The purpose of this Act was to establish areas in 
the vicinity of military encampments, providing for certain 
"undertakings" which include building of hospitals, water systems, 
sewer systems, etc . , and for the governing and financing of 
such undertakings . 

Subsection "a" of Section 1 of the Act, defines a de­
fense area as follows : 

"A 'defense area' shall constitute the 
territory within a radius of fifty 
miles of a camp, encampment, cantonment, 
fort, depot, or other establishment of the 
armed forces of the United States of 
America within which not less than ten 
thousand persons are stationed, except 
the territory contained in any county 
now or hereafter having a population of 
not less than two hundred thousand 
(200, 000) nor more than four hundred 
thousand (400,000) inhabitants . " 

Subsection "c" of the Act, defines a municipality as 
follows : 

"The term 'municipality' shall mean any 
county, school district, city, town, 
village, township, road district , public 
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water supJly district or drainare 
di~trict located in whole or 1n ~art 
wi thin a defense area, exce?t any 
county now or hereafter hav1n~ a ?OP­
ulo.tion of not les:J than two hundred 
thousand (200 , 000) nor more than four 
hundred thou:Jand (400 , 000) inhabitants 
and also except any school district , 
city, to~n , village , townshi) , road 
district , ~uJlic water suo)ly district 
or drainage dlatriet or other political 
subdivision or public corporation l o­
cated within any such county . " 

~oction 2 of the Act , authorizing tho covorning bodies 
or" auc ... 1 munici~alities to a c tuire ,conatruct , maintain and operate 
the undorta.Kinr;s described in oubsoctlon 11b" . These underto..kin'-'s 
include, nospito.ls , uater oysto~s , ana se~or systems . 

~w Act authorizes the govcrninz oody to issue revenue 
bond.; ... o f'inaneo in vhole or in _,art , t .. ...e costs or ~ cquisi tion, 
construction, reconstruction, it:.lt-'I~ovc ent , betten:..ent or ex­
tension of any such undertating. However , the Act limits tho 
obliu,ation lneurred by t he isouance of auch reve.1ue bonds 
in tho follo~ing langua~o , 1 . c . 499: · 

";.: .;:. ;; -::. provided , no encunbronce , 
mortgage or other pledcc. o:f pr operty 
of the municipality is created thoro ­
by, and provided no propert y of the 
munlcipclity is liable to bo forfeited 
or taken in)C.ymont of~ ald bonda , md 
provided no debt on tlw credit of tho 
~icipallty 1 3 thereb~ lncurrod in 
any lrtmlner f or any purpo~o , * {i· ·:: -:1- . " 

Section ' lO of tlre Act provides a s follows: 

"Revenue bonds issued under this act 
shd 1 not bo payable froa or charged 
upon any funds , other than the revenue 
p l edged to t he • ayL .• ent thereof, nor 
shall the ounic i pnli t y issuing tho s ruoo 
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bo subJect to runy pccunt&rj liability 
thereon. :lo holdct~ or hol uors of nny 
sucll bonds cLall cvor ~nvo tho right 
to co.-1pol any oxc..rclso of tho taxing 
power of the municipality t o pay o..ny 
ouch bondc or tho intcrcot t~rcon , 
nor to Gnf'orco pa yn ont tLcrcof' aaalnst 
c.ny pro~>ert.f of t~c nuniclpnlity , nor 
aho.ll nny such bonds c ..;nstltute a char~o , 
lien or encunborence , legal or oqul to.blo, 
upon any ~roporty of the municipo.lityl 
Lo.ch bond issued under t • is Act chrl l 
r oclto 1n subntanco that said bond , in­
cl uding interest thereon , is paya~lc solely 
from the revenue ?led:cd to the payment 
thereof, a~d that said bond doos not con­
stitute u debt of the municipallty with-
in tho moaning of cn y constitutional or 
statutory l imitation . .. 

It \7111 be 10ted that t : io sectl on of t hC:I la 'I is in 
keeping wit:! the "~:>ecial li'undu ldea of oblisl'ti ons issued 
by municipalitioo . In o t \c..er wor ds , the holder or ouch bonds 
have no richt or o.uthor!ty to con_el the taxil~ pouer of ouch 
municipality to ~o.y t ho bon~ s or interest t~eroon or to en­
force p Qj'mt.nt thereof ngo.i nct tho .?ro;>erty of the municipalit y 
nor to consider t·~ne bonds o.s o. ch r gc , lien, or cncucbrance , 
legal or a qui t able , upon tb.e !)ro. c rty of t _~e munici pal! ty. 
~uoh bon"'s ar•o f >S:J o.blo :::olely f ro1.1 the revenue plod3od for tho 
payu~...nt t hereof Wld t ey do not con·stituto n chnre~... t1ithln tho 
neanlnn of constitutional or nto.Lutor3 l~i ~tlon. 

~oction 7 of the Act requires tho go·Jerning body to cre t.t £ 

a a 1nk1n0 fund with the o o.rA.inga of tho undortak1n6 for tho 
~urposes or paying the bonds and interest t 1wroon, etc . 

The f irst quest ion to bo considorod horo ls: Dooa t he 
Let violate t oct:on 12 of Article 10 of' tho Constitution? 
It till be noted from tb..; Act that b r oction 3 thoroof , bcfo-'"0 
ouch bonds r.1ay bo lsnuod, the bovcrning 'body must l..o.ve t he 
approval of two-thirds u o.jol .. ity of qualifiod voters . 

~action 1 of rtlcle 4 oft he Constitution authorizes t r--e 
Genornl Assecbly to enac' lel>islntion such as is horo under eon­
sidoro.tion, subJect to t ... 1c limi tationa of said !:oct on 12 c£ 
Article 10 of t he Constitution. ~aid Seot:on 12 uf the Co~sti­
tution 11r .. 1 ts .:1unicipall tie s 1n the a:nount or taxes t hey z:1ay 
iLl;>ose a.."td t ... e ~ ount of' l.ndebtednoss they may incur . If the 
obliLatlono inc rred und.o-· tho .rJrovisions of t h is Act nro debts 
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of tho municipality u~ich \1ould obligate t ho ~ovcrnlnc body 
of such 1:1uni cipality to l ovy taxes for tho pa~"ent of sane , 
t~on it would bo in viol ation of said ~ect : on 1 2 of Article 
10 of the Constitution , ~rovi~inc t he mnount of tne bonds 
exceed t he liml::.o.tion prescrlbud in sai a secti on. 

On the question of wl~thor or not t he bond8 is~ued 
under the provisions of t ... ..is act are obligations of the gov­
ornin~ body, such o.s are c untemplated unde r said !.. ection 12 
of tho Cons titution, we find t hat as tntuto contal~ing slm­
ll~r provi~ions ~as before our Su9re~e Court . fhe court 1n 
the ca~e of Sager et nl . v . City of wtanbe rry et al . 336 
IJo . 2 13~ 78 s •.. • ( 2d) 431, 1n spcD.kinJ ol.' tho us)eclnl fund 
doctrine" in that case , t ho court said , 1 . c . 438: 

" ' Speci al fund doctrine ' is recocnizod 
in J.dssouri , under which city does not 
create 1 1ndebted~esa ' T!thin constitutional 
prohibition by obtainlnc propert y to be 
paid for sol ely and e~usively from ~ec­
inl fund derived f r om inc~c of property 
t~i t~1 no liability on ~art of city to pay 
such purc~aso price or any part tl ereof 
uirectly or indi rectly Qth funds raised 
by taxation. 

"Contract for purchase of gencrati g 
oquipuont bJ city created 'indebtednoas ', 
within constitutional p rovisi vn , not­
with s tanding spec ial fund doctrine . whore 
city obligated i tself to purchnse e lec­
tricity fro~ itself paying therefor into 
special fund , since such paymUlts must 
come fro ... funds raloed 'by taxation , w ~: -::- " 

Toll bridGe revenue bonds i ssued under the pro\risiona 
of Laws of isoourl 1933 pages 363, 364 . which contalns lanc ­
ua:;e sir.lilnr to the langua.;o in this act hel d not to b o debts 
of t he mlJ,nicipality. In State ex rcl . City of Hannibal v . 
Seith, r tatc Auditor 74 b. 1. ( 2d) 367 . 

This department is t herefore • oft he opinion t hat t he 
provi sions of this Act authorizes the incurring of obligations 
and t he i ssuance o£ bonds therefor, e ono 21. t hin t he "special 
fund doctrine", and that t hou ct does hot viola te ~ection 1 2 
of Article 10 of the Conotltuticn. 
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On tho questioner whether or not ~11~ Act violates 
Lection 55 of rticle 4 of the Conati tution uh ich .Jroh i bi ts 
the Generd .A ssembl y frol!l pasalnc any l ocd. or ~ ccial l aw, 
we refer to tho portion of the dc£inition of "defense area" 
s l.4pra, which ls a s follows: 

".;:- * * o.xcept tho terri tory contained 
in any county now or hercafte~ hnving 
a vopul ation of not loss t han two 
hundr od thousand (200,000) nor oore 
t han four hundred thousand (400 , 000) 
inhabitants . " 

We also refer t o a ~ortion of the definition of the 
term "municipality", supra, wt...ic~l is as follo~a : 

"* ~} * except any c ounty now or hero­
after having a p>pulation of not less t han 
two hundred t housand (200 , 000) nor more 
t han four hWl<lred thou ... ond ( 400 , 000) in­
h abitants cno. also except any s chool d is­
trict, city, to\1n1 v1lla0e , township , 
road district , publ i c water suppl y district 
or drainage uistrlct or other political 
subdivision or ..?Ublic corpora tion located 
wl t h in any such c ounty. " 

Frao an ex~tinati~n of a law, we obser ve that 
t:1o only county wi t h in t!J.e state nhich co."11.o s rdthin t lli e 
excoptod class is St. Louio, County . For t hat r eason 1 t nieht 
bo ~rgued that t his is class lecislntion nnd in viol ation or 
said Section 53 , supra. 

In tho construct!on of a l au, uo observe tho rule that 
a s tatute dul~ enacted b~ t he Legislature is prec~ed tobo 
constitutional ~til tho contrary appears beyond n roaoonablo 
doub t . St ate v . Cantwell 179 J ~o . 261, LX Parte Long 1G8 : o . 
203, ~tate v . Aloe 152 Uo . 477 . 

In the case of Davis v . Jasper County 300 ._ · '· · -4-9:3 , 
constitutionality of on o.et per taini.ng t o tho salary of tm 
pro~ecutL~g attorney was befo. o tho court . T~is section had o. 
p~ovislon in i t nnich applied to cortain officers "of all 
counties in t h i s state, vl_.::ch nov contain or Ll&:f he .. :eo.ftor 
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contain 80 , 0 00 or more inhabitants or lesa than 150, 000 
inhabitants , in which circuit court is held in two or more 
pl aces in said county. ~ ( r.ection 11080 n . 5 . Lo., 1919) 

At the t1mo of tho enac~ont of t hat Section, Jaopcr 
County was the only c ount y in the State which had a population 
over 80 , 000 and l ess t han 150 , 000 , in which circu· t court 
was held 1n more t..'lnn one place . Tho court in t 1nt case held 
t hut the Act did not violate said Section 53 of 1\rticle 4 
of tho Constitution ; at 1. c . 495 the cour t q1oted f rom 
Stato ex 1nf. v . Southern, 265 tlo . loc . cit . 286 , 177 s . ~ . 
643 , as fol lows: 

" ' The rulo t ilat a statute wh ich re­
l ates t o a c l ass of Jcrsons or a clas s 
of t~dngs is general , whlle one uhich 
onl y applies to particul ar p&rso na 
or tnings is opecial, has beon generally 
announced in t his and other jurisdi ctions . 
State ox rol . v . Taylor, 224 Mo . loc. citl 
477 , 4 78 ( 123 s. \; . 99 2 ) • and cases cited; 
l..ltlng v . llicknlan , 1 72 l.o . 257 (72 s . H. 
700 ) , and cases cited; Sttt e ex rel . Dick­
ason v . Couhq Court o!' flarion County, 
1 28 Lo . 427 (30 &. " • 103, 31 s . . 25) ; 
Lynch v . tiurphy , 119 Lio. 163 ( 24 S : f . • 
774); ~tate ex rel . Lionber ger v. Tolle , 
71 wo . loc . cit. 650. 

" ' It is , however , an essential adjunct of 
t his rule t hat t he clo.stJiflcatlon made by 
the Leelslature shat 1 rest on a reasonable 
basia and not up~n a mere arbitrary division 
made only tor purposes of legislatlon . 
State ex rel . v . Roach, 258 no . loc . cit. 563 
( 167 S . \, • 1008) ; rlawkins v . Sm1 th, 242 t:o . 
l oc . ct . 696 (147 ~ . \, . 1042) . ':.ben t his 
is borno in mi nd. and a statute ia enacted 
upon a basis justifying its clas s ification 
ana. is made to ap_>ly to all p eracns who n ay 
hereafter tall within its purview; it is 
not special legislation• 

'' ' The clause ot the statute nol'.' under review: 
classifies the counties of the atnto as 
they should then or t~erenftcr contaL~ more 
t han !'ifty thousand inhabitants , and should 
have t hen or t hcroai'ter taxable wonlth ex­
ceeding forty- five mil l ion dol l ars . or as 
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they should ad join or contain then or 
the!-eafter a city of more t han one 
huodrcd thousand i nhabitants . 

" ' It hna been repeatedly decided j.n t hio 
state that classl£lcatlon according to 
~opulatlon was su£ficient to runder an 
act containing such n cla~s1ficntion a 
g~neral la~ • • tate ex lnf . Crow v . con­
tincnto.l l'obo.cco Co., 177 Ho . 1 (75 .. . \'J . 
737) ; ~)tate ex rol . v . County Cot.rt , 128 
L.o . loc . cit . 442 (30 s.r .. 103, 31 .,). ~: . 
23); State ex rcl . v . Bell , 119 Co . 70 
( 24 ~ . \ . 765) . nor has the rul e as to 
such a standar~ boon alter ed by tho fnct 
t hat such an act hAs been f ound appl icable 
onlj to one city. 11 

( Ci tlnr; Cases) 

The r oason for the lcei~lation . lJldor considerati on hero 
uas to ~rovido for such undcrta t1n~s as arc tho~ein doscrl bed 
and 'IO sub • .li.t tlutt t:W Legizlature in mokL~g t his e .xcoption 
was justifie d ln cssuminG t hbt sue~ lo lslation uas nv t nec­
e ssary in a county such a s is described in t he oxce :>tion clauses . 

In one o _' t;~ _c c ost recc.~t d.:. se...Lssions of t h i s rul e by 
our court , as rounc. 1..."'1 the caoo of ..u.ull v . Ball!!'tann, 131 !" • • •• 
(2d} 7 21 , paragraphs 3 and 4 , t ho court s aid: 

"Tho a.._J)Olla..."'lt contends tha.t t ho above 
does not appl y because the city of ~t . 
Louie is t he only cit~ in the state not 
with i n a co~~ty and, t herefor e , L~ the 
future t here ca~ never be a city, not 
t'4. t l:ln a ccunty, •. i eh ho.~ in exce~s of 
700 , 000 inhabl to.nts , :.a think tho ap­
pella~t overlooks the fact th~t t he act 
ap:)lios to counties which have or ma.y 
hereafter have in excess or 700 , 000 ln­
hnbitL"'lts . as well as to cities not it~-
in n county 11h:l.ch have 1n oxce :ss or 700 , 000 
uu1abitants . It is ce r tainl y ~ossible 1n 
tho fu ture t hat we may 1Ulvo a county i n thi s 
stat o that may cono within the provisions 
of t .is act by virt ue of ita havinG ln ex­
coaa of 700 , 000 in!labl t ants . ..:o t !1ihk t hi s 
fact r.ulko!i t :.e act a ...,enoral and not a special 
l al7. Thi s act dealo with t ho collection 
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of delinquent taxea on real eotntc . 
The collection of taxes on real estate 
has been d elet:ated to tho varioua 
counties of t his state . \.hila it is 
true the city of t . Louis is a city , 
yet l t )crforos many functions t~t 
arc Je-·foriaod b:r a county . For in­
stance, it has a collector, assessor, 
recorder· and shoriff , tho some as all 
t no countieo or this state . In so 

.far as lts classification is concerned, 
the act 1s a general and not a special 
law. 

" •But a law gonoral so far as population 
is concerned may be a s~eoial la 1f 
tho classification made therein is un­
natural, unreasonable , and arbitrary 
so t bat the act doos not apply to all 
pe r sons , oojoots , or pl aces similarly 
situat&d. State ox rel . Snlino County 
v . ·.1ilaon, 288 ~o. 315 . 232 s . \, . 140.' 
State ex I tel . ._ol lar.ay v . l\Xli~t, supra , 
21 ~ . w. 2d 767, loc . cit . 769 . 11 

It cannot be successfully maintained that t~is lecis­
lat lon 1s not prospective bocauQe it p rovides any county now 
or ho ronftor coming within that class woul d be exempt ed f r om 
t he provisions of the act . 

In volume 12 c. J . pace 1150, section 880 , tho rule con-
cerning d1sur1mination a5 to localities is ~tated as follows : 

·~~icipal r egulations or statutes ap_l y1ng 
to certain localities only , and not to 
othera, based on the practical necessities 
of ad 1inistrntion in dealing with a popu-
lation unequally distributed over t he atato , 
do not conflict with the equality clause 
of the fourteenth umondmcnt . Thus dirferont 
rul es may be prescrlbod by statute for . tor­
rltory included in municipal corporntlona . 
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• 

and that not so included. Al so counties 
and municipal corporations may be ·di­
vided into classes bAsed on pooulation1 

and laws may be enacted to npply only 
to those of a certain class . Such n 
statute is not rendered ~oid by r~ason 
of the fact thtl t a claGc of municipal­
ities as defined by statute includea 
only a single norr.ber, ond a s t atute 
vJhich applie::~ t o one C.L t y only 1 by n~e , 
does not deny thee qunl proteet.!.on of 
tho laua whePe it is based on some r "al 
distinction bct\:cen the city nmned and 
the other territory of tho state . · .. · ·;.} .,,n 

Another reo.son for t he lanc.akers having exmnpted such 
countlcs is t h:t Uouse Bill 329 1 La s or £1ssourl 1941 pa~e 
557, .was befo1·e the General As sembly at t he 3 ame time . This 
bill , ~rovides for a seYer system in counties of the cl ass 
excepted 1n said fenate ~ill 1711 under which your city ia 
attemptlnB to operate . 

CONCLt!. ... ON 

Vlo 4lre, thoro fore , of t he opinion tho.t t nio Act is £en­
ero.l in ite naturo ana is not discriminatory and is not in 
violation of ~ection 53 of Article 4 of the Constitution. 

In your letter, which ~as recc: ved after the above opin­
ion had been dictated, ~ou ask tho question of whet!:lcr or not 
a city ownin& its onn mun1ci~D.l. plant can issue rovonue bonds 
for the purposes mentioned in t~c Act. The vrltor r~vine 
boe"l familiar vl t h the case of Doll v . City of Fayette , 28 
L. \, . (2d ) 3561 particulnrly calls your attention to th4t case. 
In the above case , the city owned its own municipal ?lnnt . It 
contl~nctod for tho _)urc~utce of diesel onc;inen w1.1ch cngttnoo 
were to be paid for out of the earntnea of t heso onzinos ~ 
The contract prevented any or tho £Cneral rovonue or pr operty 
of the city of Payette fro~boin& pledged to ~ay for the in­
stallt.'lent3 on the ongL10s . ln ~.~hat case , tho court held t l-ta t 
even though the city owned i to own ~~lci~al ~lant , lt could 
enter into contract .for t he .)Urchnse of additional equipuont, 
t ho po.}'Dent for which wn!: to be made out of the earninc;s of 
the new equipment. 
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We think that this Act is so drawn that a municipality 
which owns its own plant and extends same may provide for 
such extension and the payment therefor, out of the earnings 
of the extension. We think such an obligation would not be 
a debt , such as is contemplated by Section 12 of Article 10 
of the Constitution . 

APPROVED: 

ROY McKITTRICK 
Attorney General 

TWB: AW 

Respectfully submitted 

TYRE W. BURTON 
Assistant Attorney General 


