MOTOR §S: ize and kind of plates to be used for
VERLGLES ?9&3 in view of the Orders of the War Pro-

duction Board.
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June £, 1942

Governor of Missouri

Honorable Forrest C. Donnell F l L E _
y
Jefferson City, Nissourl A

Dear Governor Donnell:

We are in receipt of your request for an opinion
under date of June 1, 1942, which is as follows:

"There are enclosed (a) copy of letter
dated April 7, 1942 from Maury Maverick,
Chief, Bureau of CGovernmental Require-
ments and (b) copy of Gemneral Limitation
Order L-52.

"Subsection (a) of Section 8377 of the
Revised Statutes of Missouri of 19359, in
reference to number plates, provides in
part as follows:

'. . . Such plates shall be metal
and of a different color or shade
each year and there shall be a
marked contrast between the color

of the numbers thereon and the back-
ground of sald plates. ~Figures on
sald plates shall not be less than
three inches in height and the
strokes thereof not less than live-
sixteenths of an inch in width:
Provided, that in the case of motor-
oycles and motortricycles said let-
ters and figures shall be not less
than one inch in height and the
strokes thereof one-eighth of an
inch in width . . .!
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n"3ubsection (¢) of said Section 8577
provides in part as follows:

'. « «» On all motor vehicles one
plate shall be displayed on the
front and the other on the rear
of such motor vehicle, . . . ex-
cept that on trailers, wotor-
eyeles and motortricycles one
plate sbhall be so displayed on
the rear thereof.'

"Subsection (e) of said Section 8377
provides in part as follows:

'No person shall operate a motor
vehicle or traller on which there
is displayed on the front or rear
thereof any other plate, tag or
placard bearing any number except
the plate furnished by the com-
missioner or the placard herein
authorized, . . .'

"Your opinion is respectfully requested
on the following guestions:

"(1l) what is the effect of General Limi-
tation Order 1-32 on each of the above
quoted parts of Section 8577 of the Re-
vised Statutes of Missouri of 1959%

"(2) May the commissioner of motor ve-
hicles legally issue and deliver to the
owner of each motor vehicle or trailer a
single plate, the figures on said plate
being (except in the case of motorcycles
and wotortricycles) approximately three-
fourths of an ineh in height and approxi-
mately five-eights of an inch in width?

"(5) May a person legally operate, dur-
ing the year 1945, a motor vehicle or
trailer beering front and rear 1942 Mis-
souri plates and in addition thereto, a
single plate furnished by the commissioner



Hon. Forrest C. Donnell -5= June 2, 1942

of motor vehicles, the figures of
which single plate shall be of the
height and width as indicated in ques-
tion number 22"

Article I, Seetion 8, Clause 11, of the Constitution
of the United States, provides as follows:

"The Congress shall have power to de-
clare war * * * »

Artiecle I, Section 8, Clause 16, of the Constitution
of the United 3tates, provides:

"The Congress shall have power to make
all laws which shall be necessary and
proper for carrying into effect the
foregoing powers, and all other powers
vested by this Constitutiom in the
Government of the United States, or in
any department or orfficer thereof."

Pursuant to its constitutional powers, Congress in
an Aect approved June 28, 1940 (41 U, 3. C. A., Note preceding
Sec. 1), provided in part:

w ¥ ¥ ¥ yhenever the President is satis-
fied that the fulfillment of require-
ments for the defense of the United
States will result in a shortage im the
supply of any material for defense or
for private account or for export, the
President may allocate such material in
such manner and to such extent as he
shall deem necessary or appropriate in
the public interest and tu promote the
national defense. * *

This same Act also provides as follows:

w * * * The President may exercise any
power, authority, or discretion comferred
on him by this section, through such de-
partment, agency, or officer of the Govern-
ment as he may direct and in conformity
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with any rules and regulations which
he may prescribe."

Pursuant to this statutory authority, on iAugust 28,
1941, the President of the United States issued Executive
Order No, 8875, pertaining to the duties of the 0ffice for
Emergency Management, which in Section 5 contains the follow-

"Congsistent with the basic defense
policies of the President, the Supply
Priorities and Allocations Board shall:

"a, Determine the total reguirements

of materials and commodities needed
respectively for defense, civilian, and
all other purposes; establish policies
for the fulfillment of suech requirements,
and, where necessary, make recommenda-
tions to the President relative thereto.

"b., Determine policies and make regula-
tions governing allocations and priori-
ties with respect to the procurement,
production, transmission, or transporta-
tion of materials, articles, power, fuel
and other commodities among military,
economic defense, defense aid, civilian,
and other major demands of the total de-
fense program.™

On January 16, 1942, the President of the United States
issued Executive Order No. 9024, creating within the Office
for Emergency lMenagement a War Production Board, and conferred
upon said War Production Board the functions and powers there-
tofore contained in Executive Order No, 8875.

On March 18, 1942, the War Production Board issued
General Limitation Order L-32, which Order you have attached
to your opinion request. That Order, in part, is as follows:

"(a) Definitions. For the purposes of
this Order:

(1) 'Governmental Unit' means any
State, Territory or possession
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of the United States, the
District of Columbia, end any
political, administrative or
governmental division, sub-
division, corporation or agen-
ey of any of the foregoing or
of the United States, includ-
ing - by way of example and not
of limitation - counties, town-
ships, cities, towns, villages
and special governmental dis-
triets of every kind.,

(2) *Metallic License Plate' means
any type of plate, tag, emblem,
insignia or wmarker which is or
msy be used by a Governmental
Unit to evidence licensing or
registration of any kind and for
any purpose, into the physical
composition oi which metal, whe-
ther ferrous or nonferrous, is
incorporated to the extent of
five percent (5%) or more, by
weight, of the finished item.

(3) 'Licensing Year' means any
twelve month period which has
been established as the unit of
tine during which there shall be
in effect the licensing or regis-
tration evidenced by a Metallie
License Plate.

(b) General Restrictions. Notwithstand-
Ing the provisions of any coantract or
of any federal, state or local statute
or regulation, no Governmental Unit
siall issue or use at any time Metallic
License Plates greater in quantity than
is specifically authorized herein or
from time to time hereafter by the Li-
rector of Industry Operations.

(c) Permitted Uses.

(1) A Governmental Unit may issue or
use Metallic License Plates to the
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extent that, as of the dateg of

the issuance of this Order, the
cutting and stamping of the metal
for the manufacture of such plates
has been completed, and

(2) iIn addition, & Governmental Unit
may, auring each Licensing Year
which begins after December 31,
1941, issue or use Metallic License
Plates licensing or registering any
thing or activity, in total quanti-
ties not exceeding ten percent (10%),
by weight, of the Metsllic License
Plates which it issued or used dur-
ing the corresponding Licensing Year
ending after June 50, 1941, and be-
fore Jduly 1, 1942, to license or
register that sawe type of thing or
activity; p%pyided thut Metallic
License Plates may be thus issued
or used for the following purposes
and under the rfollowing conditions
only:

(1) as replacement plates, that is,
for the purpose ol replacing
Metallic License Plates which
have been lssued and which have
therealfter been lost or destroyed,

(ii) to new licensees or registrants,
that is, to persons who have not
used or had issued to them dur-
ing the Licensing Year immediate-
ly preceding that for which ap-
plication is made, a letullic
License Plate licensing or regis-
tering the same thing or activity
for which application for licens-
ing or registration is made, and

(1ii) in the case of the licensing or
registering of any type of vehicle
or instrumentality of transporta-
t¥ion, in the form of 'date tabs’',
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in sizes not exceeding four
square inches ln ares, to be
attached U0 lietalllic License
Flates «lready issued 80 as

_ to change tiue eflcctive dales
o those plates.”

from the roregoing, it eppears that Congress, in exer-
cising its comstitutional power, has declarea taut a state
of war exlats; thut it has, under its power to meke all laws
whioh shall be necessary and proper ror cariying into erfiect
the war powers, epnacted Lhe statutes neretolore yuoted, ap-
pearing in 41 U, S. C. se,y preceding Section 1, authorizing
the President, in the event taat fulfillmeut ol delfense re-
quirements results in a shortage of any material for defense
or "for private account," to allocate suell material in such
menner and to such éxtent as he shkell deew necessary or ap-
propriate in the public interest and to promote the national
defense, nud authorizing the Presicent to aelegate those pow-
ers to an agency of the Government. The President, pursuant
to the authority vested in him by that Lct, has lssued Ixecu-
tive Order No. 8375, setting up control over such materials
and directing an agency to maks regulations governing alloca-
tions with respect to said materiels. That power now rests,
under Executive Order No. 9024, in the var Production Board,
and General Limitation Oraer L-52 prescribes the regulations
determined upon by sald lVar Production Roard.

We have no doubt but what the foregoing synopsis demon-
strates that General Limitation Order L-32 is vallc and within
the powers which Congress has conferred upon the President,
end which the President has deleguted to the . ar Production
Board.

The rule of law decisive of the juestion 1s: “Whenever
the constitutional powers of the federal government and those
of the state come into conflict, the latter must yield."
(Floride v. Mellon, 275 U. 3. 12, 71 L. Ed. 511, 515.) More
particularly, rezarain, the existence of a state or war, it is
stated in State v. Burton, 105 .tl. 9862 (R. I1.), tonat:

"Under tlhie Constitution of the United
States, the conduct of the war now
existing betwecn this country and Germany
vests wholly in the Federal govermment.
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. Any state law, the operation of which
will hinder that sovernment in carry-
ing out such constitutional power, is,
during the exercise of the power, sus-
pended as regards the national povern-
ment end its officers, who are chcrged
with the duty of prosecuting the war,
The prineiple is well established that,
in respect to the powers and duties ex-
clusively conferred and iwmposed upon the
Federal government by the Constitution
of the United States, the several states
have subordinated their sovereignty to
that of the nation. Ex parte 3iebold,
100 U. S. 571, 25 L. ed. 717; Tennessese
v. Davis, 100 U, S. 257, 25 L. ed. 648;
Re Neagle, 1355 U. S. 1, 94 L. ed. 55, 10
Sup. Ct. Rep. 656; Re Waite (L. C.) 81
Fed. 359; Re Fair (C.C.) 100 Fed. 149."

Only one other legal polnt need be considered before a
conclusion may be reached, It will be noted thnat the conflicts
in this instance are between a rule (Limitation Order 1-32) of
an agenocy of the Government and the statutes of Missouri. How-
ever, it appears in 41 U. S. C. A., preceding Section 1, that
Congress, by stating that no one shall be held liable for
damages or pernalties which result from his compliance with any
"rule, regulation, or order issued under this section," has
recognized and authorized the President to make regulations to
carry into effect his powers. When Congress authorized the
President to delegate these powers, the subsequent delegation,
as evidenced by the Executive Orders, supra, vested in the
designated agency the same rule making power that Congress con-
ferred upon the President, and in effect salid ageney's act is
the act of the President. In United States v. Laton, 144 U. S.
677, 56 L. Bd. 591, 594, it 1s statea:

"Regulations prescribed by the President,

* * ¥ under authority granted by Congress,
may be regulations prescribed by law, * * *
and say thus have, in a proper sense, the
force of law.™

We think that is the prescnt status of Limitation Order
L=-58, and it having the force of law, and being an exercise of
the constitutional powers of the Federal Government, the pro-
visionsof state statutes in confliect therewith must yield and .
are suspended.
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Having reached this conclusion, and realizing thut
some difficulty in compliance with the terms of Limitation
Orger 1L-32 would arise from the four square inch size pre-
seribed therein for dute tabs, on June 5, 1942, we sent
a telegram to the Honorable Maury Maverick, Chief, Division
0f Industry Operations of the War Production Board, asking
for a waiver on the four square inch. size for date tabs if
we stayed within the ten percent metal limitation. In answer
to that telegram we received a letter, dated June 4, 1942,
from J. 3. Knowlson, Director of Industry Operations, as
follows:

"This is your authorization to manu-
facture a metal date tadb to attach to
1942 or older license plates for next
licensing year.

"The amount of steel to be used in the
manufacture of the above mentioned tab
shall not exceed 6% square inches for
each tab, and the amount of steel used
for the licensing year shall not exceed
10% of the amount used in manufacture
of license plates for the year 194z."

In view of the foregoing, our answers to your questions
are as follows:

(1) In .ur opinion General Limitations L-32 suspends
and replaces the provisions of Section 8577, R. S. Missouri,
1939, in so far as sald statute is in conflict with the Order.

(2) A olose examination of the General Limitation
Order L-o2 dous not disclose that any restriction is placed
upon the number of plates (®#e use the word "plates" in the
sense of a full size license, as reguired by our statutes, as
distinguished from a date tab) to be displayed on a motor
vehicle. The restriction is on the weight of metal used in
all the new or replacement plates and date tabs with a size
limitation of four square inches on the tabs. This being so,
subsection (e¢) of Seetion 8377, K. 3. Missouri, 19359, requir-
ing the display of a plate on both the front and rear of a
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motor vehicle, is not affedted and still controls.

It, therefore, is our opinion that the Commissioner
of lotor Vehicles may not deliver to the ovner of a motor
vehicle for the year 1945 a single plate with figures on said
plate being approxim=tely three~fourths (5/4ths) of an inch
in helght and five-eighths (5/8ths) of an inech in width.
Our statutes require that there be a plate on both the front
and rear, and that the rfigures thereon shall be not less
than three (3) inches in height and five-sixteenths (5/16ths)
of an ineh in width,

(3) It is our opinion, however, thit a person umay
legally opercte during the year 19435 a motor veuicle or
trailer, bearing front and rear 1942 plates and, in addition
thereto, a single date tab not exceeding in area six and one-
half (6;) square inches.

Gemeral Limitetions Order L-32, we think, peruwits the
following: the lMotor Vehicle Commissioner of Missourl nay
issue replacement plates, that is, plates for the purpose of
replacing 1942 plates that have been lost or destroyed, of
the size and kind required by our stetutes, bearing the ycar
date of 1942, Ie may also issue new plates to persons who
have not had 1942 plates theretofore issued to them, of the
sthze and kind required by our stututes, bearing the year date
1942, There may be attached to the vehicle bearing replace-
ment or new plates, a single 1945 date tab of the size pre-
viously indicated. 4s to those persons already holding 1942
license plates, there may be attached to sald ®ehicle a single
1943 date tab of the size previously indicated, providing
that all the plates, both new, replccement and date tubs,
may be manufactured using only ten per cent (10%) of the metal
w.lch was used during the period after June 30, 1940 and before
June 1, 1942.

It would thus appear, following this procedure, thut
a motor vehiecle in Missouri would be licensed, as required by
our statutes, in that, it would display on both front and
rear a license plate dated for the year 1942, of the size
and kind required by the Missouri law, brought up to date
with & single date tab attached to sald vehicle.
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With respect to the size of the figures to be used
on the date tab, we venture no opinion since that, of neces-
sity, will Be governed by the six and one-half (65) square
inches in area of the date tab,

Respectfully submitted,
ROBERT L. HYDER

Assicstant .ttorney-General
A

LAWRENCE L. BRADLEY
Assistart Avicrney-General

APPROVED:

Attorney-General

LLB/rv



