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0omrnon Lavr L)O\':ers o.f sta t 1, tory o.f.ficers . 

Honorable ~orrost c. ~onnell 
Governor of .u.1 asour1 
Jefferson ~.aty, M1soour1 

'(, r \, ~r---­
Ff LED 

Dear Govor.1or ~o~~oll: 

Tills is in 1' on_?onse to yo.'.r oral request as follows : 

nno.s the Superv1f'or o1' Liquor Control any 
cownon law .Jowors to lrt)Of:e roquirenento 
for ~uallflcativn for nn u)~llcant foro 
liquor lice 1se, in addition to tJ.10BO pro­
scr.:.bed by statut e?" 

.ht tho,outsot , in or<i<!H' to U.E:.t0r.ll.lne the. ox~,ont of' tiho 

d f-

.... upcrvisor's a1...tucrlty, it is neceasa.P.~ • •. ~ coneldor tho nature 
of his o.fficc anu tLo manner OJ. ... "·· ;cation . 

The logislo.ture of t .. 1:.1J ... tate ha:J eu thority i...o c r~.;a'bo the 
offic e of ' ... upe rvi sor of Liquor vontr ol . .1.'ho Lt..llUr·al rule 1-u 
state-.. ns follow:J in 46 Cor.,Jue Jurls , p . 933 , . octio.a ~ 9 : 

nbubJoct to llmitatlonr o.nd reatrlctlone 
u1posod by constitutional provisions , 
tho powor to create an office is vested 
1n tho lot....isletlvc uc.,._::MI'tmellt of tho 
government , ~: -.:- ~!- ~:-" 

In . t ate ex rol .'\4 .... 1iley, 263 ::.. . \".1 • 825 , 1 . c . 8~6 , 827 {1) 
304 ! .• o . 549 , tho CO•,trt fJtid: 

"It :3 woll settled that onl.y the Legislature 
ho.~ the ;_:>Owor to create o. '>Ublic office {other 
t han a constitutional office) a~ an inatr~on­
tnlity of ,:overre!ent , a..Tl.d t h is )OWer lt cannot 
delcwatc . ftato v . outlor, 105 ! 0 . 91 , 7~ J tl . 
560 , 21. L • .n . ! . ("I • . • ) 744, l J Ann . ce . .e . "'loto , 
4 89 . ~. ... -:· :- tl 

Pursuant to tnat author1 t y , the l egiol aturc created tho 
of.fico of · .upervisor, in \lhut 1o 10\1 •• oction 4075 , ·H . z. Ltiesour1, 
1939 • l<'urt her, tho Log1el a t urv proocr1bod the o xtent oft he Super­
visor' s _90\ter in passin.:; upon tho qual ifications of o.n np .ll icant 
.for a license to soll intoxico.tlnc liquor, i n bection 4906 , H. 
s . L.iasour1 , 19 39 . 'l'hc question hero is: Does t ho ~,uporvisor 
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of Liquor Control hav~ c~on la~ authorlty to impose upon an 
appl icant for a liquor license , requirements inaddition to those 
set out in s aid Section 4906 . ~his s oction is as follows: 

"No person shall ~e granted a lieonso here­
under unless such person is of eood uoral 
character nnd a qualified l ecal voter and 
a taxpaying citizen of the county, town , 
city or villat;e , nor shall any corporation, 
be crnntcd a license hereunder unless the 
managing officer of such corporation is of 
cood moral character and a qualified legal 
voter and taxpaying citizen of the county, 
town, cit~ or village ; and no person shall 
be granted a liec~sG or pc~it hereunder 
whoso license as such dealer has boenre­
vokod, or who has been convicted, since 
tho ratification of tho twenty- f'irst o.oend­
ment to the ~onstitution of t ho United 
States, of a violation of the provisions of 
any lav a?plicablo to the manufacture or 
sale of intoxicatint. liquor , or who em­
ploys in his business as such dealor , any 
person whose liee~se hns been revoked or who 
has been convicted of violating such law 
sineo t ho date arorcsaid: Provided , that 
nothing in t his section con~ pre­
v~nt the issuance of licenses t o nonresi­
dents of I~i:ssouri or foreign corporations 
for the prlvllece of sollinb to dul y licen sed 
\.!lolesalcrs and sollci tins orders for the 
sal e of intoxieatin~ liquors , to, by or 
through a duly licensed holo snler, lli t h in 
this s tat e . " 

Tho Gem ral f..sso~bly by !..ootion 645 H. s . J.1o . 1939, ho.s pro­
vided fo r the ap_Jlication of tho COLl:'llOO law 1n this State in t he 
followint; la."lguoge : 

"T::1e co1:m1on law of Lngland and all statutes 
and acts of ~arliamont rnado prior to t ho 
fourth ycur of tho r eicn of Jomes the First 
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and which nrc of n genornl no.turc, not 
local to tl:nt kL'"lt,;don, t:hich cOillC'lon law 
ruJ.u c tatutc.o aro .1ot rcpugna...,t to or 
1nconslotcn t v i t :1 r. •• o Cons tl tution of 
the unll:.cd ~to.tuo , t .... cv0J.lGti t utlo!1 of 
thio ~tnto 1 v.>."" t~.1.0 ::: tntut c l nWel in force 
for t !10 t ..... .1c being, chc.l l be t he rule 
of action and dccizion L1 t . .t.i3 :Jtat c. , 
any c..1ston ...r usage t.:> t '1c contrary .~..ot­
wi t \lsv.._lalnt, , but no net o;,· t '1.e eenero.l 
assembly or l aw of this otu te she.ll b c 
l ol d to oe ~'"l.valid, or lL.~tod i n its 
s c ope .:> ... ~ c~!'cct by tho ~o1.4rt:J of t ,_.1s 
s tate , for t ::.e r cason t hat t : w s~.1c -..a.y 
be 1'"1 C:.oru.;c.~.tion of, or 1n co.1flict "'ith, 
such conL.on lab", or \,:tL su.c ..... s t o.tutos 
or o.c ~o of "arli a--:or1 t; but W.J. such acts 
of t he gcnor&l ·n sf:cmbl y , 01 lc. .s , !:Lu.ll 
00 lil>crally co~ ... tru.od, so..= s to vffcctu­
ate tho true :.1 ... '-'nt and mcanin: thcr ... of , " 

In speaking of the ap_)lication of tho common lar. to public 
off icers and their outies , we fina thG pri:1c:.ple ~t~ted i n Lechei:l 
Pul>lic Officers , Soctlons 501 and ~2, rir.~.ic priuciple; , ~e t'rl.nk , 
is followed ln this ~tate . Said bcct1on ,:,01 provide s in 1-oart n s 
follov.s : 

11lJn .... er vUl' t>Oll tical system, as has been 
a l ready s tatod, t~o entire ::ourco of 
public cov6r~~ental authority is found 
in t he peo.')le the .. ~elves . Either d irectl y 
or tnrm~_; ... t~elr chosen r cpt•esentat i ves , 
they create such offices and ngencies as 
cb.o' aoen to be desirabl e for the a ~""nin­
i strttloll of the public 1'u..'"lcticns , a.'"l.d 
do clare L. whe.t manner and by what persons 
they shall be exorcised. IJ.'hey prescribe 
t ile quantum of" po~cr to b c attached to 
eo.ch aepartcent , and the conditions upon 
wLici its continuation depends . ....cir 
will , in thcze rc %!pects , finds ito ex­
prcsoion in their constit utions and laws . 
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"l'ho ri{)lt to be a public o1'f'icer, t .. 'lon , or 
to ox<..rclso tho 1>ol'1crs o.n<1 a'l..tnorlty of' a 
~ubllc of'f'lco , must f'ind it3 source in same 
provision of' the public law. · 

5oction 50£ provides in part as follows : 

"!IJhcre the office io a no\· O.L1C , or one un­
known. to tho colil' 1on la.,, t .1e ::1atur" and 
oxtent of the authority an-i tho torms, 
r~or ~a condLtions o! its ox6rciso must 
be 8et forta, in uOmO 6X~roS3 enactment , 
'dth ::::'"Y.J.ficlenc cl"arnoos c.:1d fulln ss 
t.o enablo it to bC; intorprotca ar1d executed 
"tilth reasonabl e certaint.f. ' 

By the p rlnciples here 3.1.-mouncod, it wil b6 seen that in 
case of an off leo 1.4l'lkloiffi to {..l.C. co •. lluon lau, ~uch a s tho Liquor 
eupElrvisor of thl:J ata~..o , t ho ;o .oro aad dutloa of tho of'f"icor 
noting ln thut capaclty uust be c~pressod L1 the statto.te croating 
the off'ice . 

In the c&. c of .... t£5 oi' l i s s olAr.!. ex rel , v . berr-,r-no.n c t al . , 
1 42 Mo . App . 373 , t .. 'le court had boforo it o. quustion similar to 
t he ono here . In that case, a city, by ordinance , had atvempted 
to i.l!lpose r quiremonts on an applicant for a ur8!!1q.1op llcenEe, 
addi tional to ~~ose req!irod by at&tute . At 1 . c . 382 tho court , 
quotL'lg .from :t. Louis v . Kailne , 180 - o· 322, 79 s . \J . 140, 
otatcd as follons : 

" ' It is a general and una.isputed ,:>roposition 
of law that a ~unioipal corporation ~ossessos 
u.nd can exorcise the following pcu~ro , md 
no otncrs: (1) Those gr anted in express 
nor ds; { ~ ) t hose nocessarlly or fairly L~plied 
1n or incident to the po era expressly grant­
ed; ( 3) l~os6 essential to the declared ob­
jects and purposes of the corporation -- not 
slmply convenient , but indispon3abl o . ·;!- ·::· '* ' " 
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In t hat case the court finally held that the city exceeded 
ita authority when it attempted to luposo additional r equire­
mcnts upon tho applicant for t he drnmshop liconse. That is con­
sietent with the general rule stated i n 33 Corpus Juris , Intox­
icating Liquors , p . b3l, ~a ction 85 : 

"·::- -::- ·:c- In any case, honevcr, the officer 
or board cannot exurclse aut hority in 
r o;;ard to the :.:rant of licen:Jcs without 
a statute or ordL~anoo giving him the 
right to issue such licenses a.rl pre­
~eribi..l0 tho e sscntlal elcn.onts of the 
procedure to be followed , or exceed the 
terms of tho statuto or ordinance in 
rospo ct to tho kinds o£ licenses to be 
issued, although it is proper nnd per­
misci ble to invest him crit h a nca.sure of 
discl'etion in passinJ upon ap Jlieations 
for license , not nrnountinu to an arbi­
trary power to g rnnt or r efuse . " 

Tho same volume , on tho same subject , at p . 542, f action 
124 , states: 

"Lxcopt in so fur as t hey may be vested 
with a measure of discretion, officers 
charged 191. t h the ._.rant of licenses must 
keep stl~ietly \i. thin the limits of their 
po\vers ond authority as prescribed by 
the statute . * * .;~ .;:.n 

The Supervisor was created by statuto . Therefore , the ox­
tent of his authority is covernod solely by statute . Innsmuch 
a s his of'fico was unknown to the comraon law, he has no common 
l aw authority . 

An example of u common lau officer, havi~ common l ,:1w 
authority and duty, is n sheriff' . State on inf. of Lch.1tttr1ck 
v. ~Iilli runs , 144 b . \: • ( 2d) 98 , 104 ( 17) , 346 •.. o . 1003 . · 

COliCLUSION 

In view of the above authorities , it is the opinlon of' 
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this department thnt t he ~uporvisor o£ Li quor Control has no 
c~mmon law powur or a~thority to ~~ose upon an applicant for 
a l iquor license, c.ny ro:u:rern.ents fo1• qualif'ico.t:ton in ad­
dition to tbo~e )ro ocribcu by statut e . 

1\PPROV ..): 

ROY i..cKIT ~·h.Ct~ 
Attorney General 

·rwB:A:: 

ne~pectf~lly submitted 

TYRr. •• • BURTON 
' ssistant J.ttorncy Goncral 

E.t UEST HUBB_LL 
Aszlotant Attorney Gonernl 
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