
TAXATION: 
GOVERNMENT I NSTRU­
MENTALITIES : 

Buildings, structures, furniture 
and equ i pmen t at Weldon Spring 
Ordnance Works are exempt from 
taxation . 

August 14 , 1942 

Honorable lorr ost c. Donnell 
GoverPor of issouri 
Jef~erson ~ity, ~issouri 

Dear 1ovornor Dor~ell: 

Ff LED 

~ t 
Thia is in reply to your requ~st, of recent dat¢ , 

for an opinior i r reference to tho ttlx receipt , •· orm 
llA, presented by ~t . ~h~rles Uounty to the ~tave 
L<>ard of Lqualization, for taxes due on cert~in personal 
oroper·ty which is the oquipmont owned by tho vni ted 
~te. tes Jovernme1Jt in the .eldon ~~pring 1Jrdre.n ce \.orka , 
at V'IGlc..on ~pring , Missouri . Your request opeci11cally 
states: 

"The State Board of Equalization 
hereby requ~sts your official opinion 
on the question ~hether tho property 
so eliminated is subject to taxation . 
In this connection your attertion is 
reopectfully directed to the fact that 
the exemption embraced in uec tion 10937 
R. s . l o . 1939 , of furniture and equip­
menta belon~in to tlw nited States 
apparently relateo orly to the furniture 
and cquipmonts of ' pablic buildircs and 
str...tct1.1ros' . .~.1.~.e queation then arises 
as t.o whether or not the Ordnance •. orks 
comes w!. thir. the category of ' public 
buildlr:s a~d struct~res ' . " 

In answerinG your request we r re assuming that the 
land l tself is om:.E:.c. by tho .;ni ted ... ta tcs •0\~..,rnmen t , 
and. :ras l:r.·;i'ully acquired by the Jover nment tr...r·ou n 
an act of ~ongress , or an adminj atrative officer &.cti~~ 
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under an act of Congress , for a public use . The fact 
that the property was obtained under authority of 
Congr ess , or by order of an administrative officer 
under an act of Congress , declares the pr operty to 
be for a public use . It was so held i n the case of 
Barnidge v . United States , 101 F . (2d) 295 , by the Cir­
cuit Court of Appeals of the Eighth District , on an 
appeal from the District vourt of the United ~tates tor 
the ~astern District of ~issouri . In that case , the court 
said, at 1 . c . 298 : 

"It is urged that the purpose for 
which appel~ant's property is being 
taken is no~ a public purpose , for 
which land may be taken by eminent 
domain . If the Federal Government , 
under the Constitution, has power to 
embark upon the pro ject for which the 
l and is sought , then the use is a pub­
l ic one . Confessedly, the purpose 
can not be a private ore . Primaril y , 
t he right to determine the purpose to 
be a public one is in Congress . It 
has been held that the taking of l and 
for commemorative purposes is for a 
public use . Ur1ted States v . Gettys ­
burg Electric H. Co ., supra; Roe v . 
~nsas , 278 u. s . 191 , 49 s . Ct . 160 , 
73 L. hd. 259 ; Ol d Dominion Land Co . 
v . United ~tate s , 269 J . 5 . 55 , 46 
s. Ct . 39, 70 L. Ed . 162 . In the 
l ast cited case , it is said (page 
40) : ' Congress has declared the pur­
pose to be a public use , by i mplica­
tion if not by expr·ess words . * i<- i: 

I t s decision is entitled to deference 
~r t11 it is shown to 11volve an 1m­
possibility. '" 
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The general exemption law, as set out in the Gonstitution 
of lUssouri , is Section 6 , of Article .X, but this Section 
does not apply to land owned by the United utates Govern­
ment . 

The exemption from taxation of land ormed by the 
United ~tates Jovernment is set out in ~ection 1 of 
Article XIV of the GonstitutioP of Missouri , and reads 
as fo llows : 

"The General Assembly of this State 
shall never interfere with the pri­
mary disposal of the soil by the 
United States, nor with any regula­
tion which Congress may find neces­
sary for securing the title in such 
soil to ~ fide purchasers . No 
tax shall be imposed on lands the 
property of the united ~tates; nor 
shall lands belonging to persons re­
siding out of the limlts of this 
State ever be taxed at a higher rate 
than the lands belonging to persons 
residing within the State . tt 

Under Section 1 of Article XIV of tho Constitution 
of Missouri the legislature saw fit to enact Section 

10937 R. s . ~r'a ssouri , 1939 . 'Ihat part of this section 
which you mentioned in your request , and of whi ch you 
desire our construction , reads as follows: 

"'I'he following subjects are exempt 
from taxation: l'irst , all persons 
belonging to the army of t he Jnited 
States; second , lands and lots , pub­
lic buildings and stru ctures with 
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their furniture and equipments , be­
l onging tO the United :::,tates ; .,. <; • II 

It wil l be specificall y no ticed that boetion 1, 
of Ar ticle XIV , of the Constitution of Missouri , states : 

n ~~ * ·::- No tax shall be i mposed on 
lands the property of the united 
St te • .. . .. . ...... ._ .. n a s , .. ,... ~-·· ·,~ ..... ..... ..., ..... ..,. • 

Recentl y the Supreme Court of this State had a question 
which was a converse of the f acts set ou t i n your re­
quest , which was the case of btate ex rel Ferguson , 
Federal Housing Admini s trator v . Donnell, et al . The 
question i n that case was the authority of t he Stat e 
to tax the Administrator on the personal proper t y u sed 
by him i n the operation of Janha s satt Village , whi ch 
had been taken over under foreclosure proceedings , by 
the l ederal Housing Administration Act . 'J.be F'ederal 
Housing Act permits the states to tax the real estate 
acquir ed under that Act , but nothing was said about 
personal property. This ease was before our ~upreme 
Court in May, 1942, and the opinion has reeentl $ been 
handed down, hol ding that the personal property was 
taxabl e by reason of the fact that its ownership was 
incidental to the ownership of the real estate which 
was taxable . This ease has not been finally adjudicated , 
for the reason that there is now pending in that ease 
a motion for r ehearing . 

According to the opinion i n the above case the 
same theory would be hel d by the court on the converse 
of the pr oposition, for the r eason that since Section 1 , 
of Article XIV of the Constitution of Missouri provides , 
"No tax shall be i mposed on l ands the proper ty of the 
United btates ; " , then the personal property, or equip­
ment woul d be i ncidental to that land and should also 
be exempt for taxation purposes. 

' 
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We are not passing upon the constitutionality 
of uection 109~7 , supra , but we find that if the l egis­
lature , after setting out i n the second exe~ption of 
that Section , the words , "lands and lots," had deleted 
the words "public buildings and structures with thei'f 
furniture and equipment" , and then stated the· words , 
"belonging to the United o..>ta tes" , under the recent opinion 
in State ex rel Ferguson, Federal Housing Administrator 
v . Donnell, the structures , furniture ane equipment would 
be incidental to the exemption granted lands and l ots 
belongi ng to the united ~tates , and would also be exempt . 

The l egislature , in enacting Section 109~7 , supra, 
provided for such situations as is now in the eldon 
Spring Ordnance \',orks at ~ eldon Spring, Missouri . It 
provided in said section that , in addition to exempt­
ing lands and lots, they exempted "publio buil dings and 
structures with their furniture and equipment . " 

Of course , we are ass~ng , as said before, that 
the United States Government is owner of the fee of the 
land . But , if the United ~tates Government is r ot the 
owner of the fee 1n the l and, the personal property 
mentioned in your request would not be exempt from tax­
ation. lt was so held in Speed et al . v . St . Louis 
County vourt , 42 to . 3~2 , ~re court , i n passing upon 
that question said : 

"The appellants were seized and pos­
sessed of certain r~~l estate in the 
city of Bt . Lo ~ia which the United 
~tatos government took possession of 
in 1861 and oontirrued to hold and oc­
cupy till 1865, when it was voluntarily 
relinquishe~ and returned to its owners, 
the appellants . lt is now claimed that 
it was illegal to l evy and assess a tax 
on the property for the time the nation­
al government so held and occupied it . 
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~he law exempts fro~ taxation 
all lands and lots , public bu ild­
ings and structures, with t heir 
furniture and equ ipments, belong­
ing to the United ~tates . 

"But we cannot see upon TThat princi ­
ple this exemption clause can have 
any application t o t he appell ants ' 
property, nor has any reas~n been 
suggested for giving it such force 
Jnd direction. The property, to be 
exempt from taxat i on , must belong 
to t he national 60ver nment - - t he 
title and ownership must be vested 
1n it . " 

- -------

~ection 10937, supra, specifically exempts "public 
buildings" , which belong to th& Uni ted ::ltates . 11l'ubl1.c 
buildings" as used in this section, and as we believe 
intended by the legislature , does not mean buildings that 
are open to the public, at lar~e , but means buildings 
owned by the United 5tates Government and other Govern­
ment instrumentalities . 

In the case of l.laiatico Const . Co . , Inc . , v . Un1.ted 
States , 79 ~· . (2d) 418 , which was a case i n which a suit 
was brought a gainst a contractor who had erected dormi­
tory buildings at Howard University. The action was 
brought under the Heard Act, 40 J . s . c. A. 270 , whi ch 
Act provided that the bond of tho c~ntractor would be 
liable for mat erial and work upon the dormitories . ~e 
court , i n arrivin at its opinion in the case , defiLed 
"public buildings as fol lows : 

" ~ ~~ -i:· Attorney Goneral Griggs 
in the early stages of the law, was 
of t he opinion that t he act had no 
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r·elc.tlon tu Cvutrt:.cts 1or -chc cor' -
stz• ·cti -:>r, v~ JJO\a.J1e articles aLd 
was C..>l,! i .c.vd to pCl'll'lanent s tr.ct re s 
lil\.(., 1:, ilc ir gs ~pen l ru d t..; • ic:. 
the Ur. i tea ... ta tos l c.d acquired coorn­
pl ete titl~ , etc . (~3 )p . Att}S • 
Gen . 174), tut in li tle Guar anty & 
Tr ust Go . v . Crc~e Co . , 219 D. s . 
24 , 31 S . Ct . 1.0 , 142, 55 L . d . 
72 , i t \laS hel a that a vessel beine; 
L~:lt :or the . ited Statez , the 
tltl e to \7hich by the contract nassod 
to the go'\iernmcr.t as !'ast as paid f or , 
was a putlic \7ork r11 thin the pr:>visions 
of the ac '- • '-ln the othor hand , tha t 

i ~.!1out. s uc.u corJtract p r ovicion , t.il.e 
vcasel while i u the coursG of co ... n tr;.lc­
tiol was not a ubl !c rorl· ::>f the United 
btates and was subject to thv l i en giv­
en by the state law to ct•editors furnish­
ing labor and materialo in tile construc­
tLm ; tl .. c p.J~nt 01 dif£er oi.CG o:... viou.sly 
Cfu tering on the uesti on o~ tltl o . 

"~t none oi tne qtlestion s decided by 
tho ~upJ.•em<; vourt lr1 the Cr ane Cs.se 
ar~ pnrtlc·lar1y helpful i n this , ex­
cept that Mr . Justice holnes , 1ho wrote 
th~ oplnion , defiz~a ' p~blic works ,' 
~a used in tho hear d Act , 1n these words : 
' If it (the work) belo~~s t~ t~e representa• 
tive 01 Ghe public , it is ~ublic . ' 

"Read liter ally , u_is dofL~itlon would 
conflnEJ t !!e pi·ovisions O.l' the act to 
those contract 3 ir.v-:>l"L . .._. p~t .... lc 'orks 
of :hich tl .. o ovmcrshlp is in t .r..e feclcral 
gover nment .::.nd this , wo think, is the true 
test . In ~.o ... c t itle; and in tho b ody 0.1. 
the ~ct the words u sed limit its pro-
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visions to contracts for the 
construction of public buildings 
or the prosecution and completion 
of public works , and these terms, 
we think, mean buildings or works 
of the United States . " 

Under the above holding "publib buildings" Tlere 
considered to mean public buil dingsfor public works 
which were buildings or works of t~ United 6tates . 

Section 1093'7, supra , further provided, nand 
structures with their furniture an<1 equipments . " 
The ~eldon &pring Ordnance Works wa~ built under an 
act of Congress, and is a ~blic bdilding or struct~re . 
The fact that Congress ordered it , made it ~ublic . 
(Barnidge v . United States , 101 F . (2d) 295} . J 

In 50 c . ~- ., Sec. 11, page 850 , "public buildi~g " 
are defined, in a narrow way , as £ollows : 

"In a narrow sense a ' public build­
ing ' is a building erected and owned 
by state , county, or municipal authori­
ties , a building owned or controlled 
and held by the public authorities for 
public use; a building belonging to , 
or used by, the public for the trans­
action of public or quasi- public busi­
ness . As so defined the term 'publ ic 
building ' includes a high school buil d­
ing, a hospital , a jail, a town cala­
boose , or a common school house . " 

In the case of Brackett v . James Bl ack IAasonry 
& Contracting Co ., 32 s . '~ · {2d) 288 , the Supreme Court 
of this State in rendering an opinion in a damage suit 
for personal injuries , passed on the relationship o£ 
master and servant and defined "structure 11 as follows: 
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"We think there is no doubt but that 
the construction of a reservoir was 
the erection of a building within 
the purview of the statute . The 
phrase , 'any kind of building, 1 

is to be interpreted ' structure ,' 
which is defined as that which is 
constructed, or the srrangement 
and union of pa1•ts in 01 the man­
ner of construction or organization 
of a body or object, or construction. 
It is evident , we think, that the 
statute covers a structure . " 

Under the above definition a "s~ructure" need not 
be a buildinh, but could have been a reservoir . 

Under the tacts in your request the Uel don bpring 
Ordnance ~orks , which is sit~ated on land owned by the 
~rited States, is either a public building or structure , 
and the furniture or equipment in said r hl!c buildings 
is exempt from taxation under Section 10937 , supra . 

corcLdsroN 
t 

It is , the r efore , the opinion ot this department 
that the personal property owned by the united States 
government in eJeldon Spring Ordnance \forks is not subject 
to taxation for ad valorem taxes by the ~tate of l is­
eouri or any of its agencies or subdivisions . 

Respectfully submitted 
APPRO\LD: 

tl . J . LURK£ 
Assistant At tor ney ueneral 

WJL :Rr, 


