TRYATION: Lien for taxes is created on assess-

DATE TAX ment date. Sueh lien is not extin-
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Cotober 12, 1942 |

Hon. Ilerbvert I, Douglas
Proseouting Attorney
lleogho, liissouri

Dear lr, Dourlas:

This is in reply to yours of recent date
wherein you submit the following set of facts and
requeet:

*In the fall of 1941 several thousands of
acres of land were condemned in HNewton
County for the site of Camp Crowder. The
government at the time of the apprelsement
took the nosition that the 1942 State and
County Taxee would have to be pald, but
since that time I have been informed that
they are willing to release the 1942 Ctate
and County Taxes to the land owners 1f the
State will give them the permission to do
80. Are these taxes, both County and
State, payable for the year 1942%"

In searching through the opinion files of
this department I f£ind that this department on June
19, 1935, by an opinion to Hon. William II. Tandy,
Attorney for the United Ctates Department of Agri-
culture, Rolla, Missourl, held that the tax llen
for state and county taxes is flxed on June first
and that a subsegquent purchese in the name of the
United States does not exempt the lund from that
lien; also opinion dated Tebruary 14, 1¢3¢, to 4.

W, Landes, legal title attorney, St. Louls, Missouri,
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holding the same, From an examination of thpse two
oninion,, however, I fini that the case of ilicinnally
v. Little Kiver Drains ge District, 28 S, V. (24) 550,
which is an oninion of the uuﬁreme Court of liissouri
en bane, dated lay 15, 1930, was not considered.

In January, 1942, this department wrote
another opinion on this question in whieh opinion the
ruling of the Court in the Little River Drainare Dis-
triet case, sunra, and the ruling of the Federal
Court for the Western Uistrict of Missouri entitled
U. 8. ve Certain Lands in the City of St. Louils, liis
souri, 29 ¥. 92, dated September 7, 1939, was consi-
dered. In that ovninion thls department held that
the lien was not establisied until the levy was made.
Since the Suprene Court of the United States in the
case of United otates v, ilabuma by an opinion dated
iay 26, 1°41, 513 U. S, 375, 61 S. Ct. 1011, has
ruled on this aquestion and has adonted like views
expressed in the first two decisions referred to
herein we deem it necessary to give this question
further conesideration.

In considering this question the following
statuteg end constitutional provisions are annlicabdble:

Secticn 1, Article 14 of the Constitution
of Missouri, provides in part as follows:

w ¥ ¥ ¥ ¥ A *k

No fax shall be imposed on
}a&ds Ebg Eroperty of the United States;
, ”

Section 10937 R, S, lMo., 1939, provides in
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part &s follows:

"The iollo»in gsubJeets are exempt froa tax-
ation: ¥ * * * * gecond, lands and lots,
pebklic buildinge and structures with their
furniture and enuipments, belonging to the
United Statesy ™

Section 10940 k. S. ¥o., 1939, provides as
follows:

"ivery verson owning or holding property on
the first day of June, including all such
property purchased oun that day, shall be 1li-
able for taxes thereon for the ensuling year.”

A8 stated in yvour letter the government
through condemnation procedings came into possession
of this land after the sssessment but before the levy
for the taxes was mads. On June 30, 1941, the Su=-
preme Court of .ilssouri en bance, in the case of State
ex rel City of St. Louls v. Baumann, 153 S, 7. (24)
31, 34, held:

"Iven though taxes have teen levied and as-
sessed agalnst a tract of lznd while under
private ownership, if it be afterwards ac-
quired by a soveramental azeney such taxes
may not be collscted. Sennon v. burnes,
Ce Co We D, Mo, 38 ¥, BI2e 4nd see cages
olted in the notes in 30 .+e L. R, 413 and 2
Ko by Ty 15885, Sinee the City 1s seeking
to pnurchase the land in its public govern-
mental capacity and not as a mere fiduciary,
the land becomes immune from taxation as
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soon as the City tecomes the owner of it
and such Ilmmunity would extend to taxes
previously assessed and levied."

This was a case in which the City of Ct.
Louis had bousht In certuain lots at a delinquent tax
gale and refused to vay other taxes than the delin-
quent taxes for whieli the lots were sold. Under
the law as it exlsted at that time the collector was
not authorized toc exscute a deed on u tax certifi-
cate until tie holder of the certificute hud paild
all outstanding taxes on the property described in
the certificate., The Court in the Lauuann case, in
speakinz of the liability of the city for these tax-
e8 held that the c¢ity was not liable because it was
a tax exem»t bedy. In that case the assessment and
levy had been ade. Lowsver, the Court did not say
that the purchase by a tax exempt bodry would destroy
the tax lien whiici: existed at the time of the nur-
cliase, ilie llen-holder may not have a riszlt to pro-
ceed to enforce hils lien, vet Lis lien is not extin-
guished because of thut fact. This prinecinle is an-
nounced in U. 5. v. +lerce County et al, 192 &, 529,
l. c. 5351, wherein the Court sald:

"In the case of lands acguired by the Uni-
ted ttates for needful publle bulldings,
wlth the cousent of the state Legislaturs,
as is the situation here, the nallonal
Constitution withdraws such 'nplaces' en-
tirely frrom the Jjurisdiction of the state
fmmediately upon their purchase by the
general government. The determinative
question in the present controversy,
therefore, is whether the taxes in ques-
tion were imposed before or after the ac-
quisition of the property by the United
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dJtates, If they were imposed tvefore,
they would continue to constitute a va-
1lid lien on the premises, though even in
such case the acguisitlon of the vroperty
by the general covernment would withdraw
it from the jurisdiction of all state of-
ficers, and resort for the eaforcement of
any lien therson would have to be had to
the tribunals of the United -“tates. A
subseouent tax sale by state officers,
even for & vulid tax, would be void."

This case i1s in the annotations of Volume = Ais L,
R, 1538, which is cited by the Jupreme Court in the
Baunenn case as suthority for tie sbove statement
that proverty is cxempt when nurchused by a tax ex-
en"t bodyv.

In the case which you submit il ceenms
that the assessmnent had been mude but the levy had
not hecen made, In our opinion dated January 18,
1942, we Tollowed the statenent of the wupreme
Court en banc in the Mesnnally v. Little i.iver
Drainege bistriot, 28 &. «. (2d) 850, 651, wherein
the Court said: _

"The lien ol the state for taxes is esta-
blished by an assessizent of ull land for
that purpose. Section 12757. Ilowever,
said lisn does not accrue and become a

fixed encumbrance until the ansount of the
tax ie determined by an annuel assesement
of the land and annual levy of Lhe tax.

Likewise, the lien of a drainage district
annually accrues and becomes a fixed in-
cunbrance &t the time the bhoard of super-

-
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visors 'determins, order and levy the
amount of the annual install:ent of the
total taxes levied under' sectlon 4395.
The 1ntention of the Leglslature could
not have been otherwise, for, as argued
by respondents: 'Can a lien exist until
the amount of the charge has heen deter-
mined? Can a charge be cancelled until
it has been created? Cen a sale of
land in 1$206 destroy a tax not to be de-
termined and levied until in 19287 Can
anything be destroved prior to its crea-
tion? A landowher cannot pay the an-
nual tax until after 1t has been deter-
mined, ordered and levied and certified
to the Collector. How can it be con-
tended thut it is a llien until the owner
of the property charged had an opportun-
ity to discharge the so-celled lien?'™

Judge Collet in the Federal Distriect
Court of kissourl in the case of U, 5. v. Certain
Lends in City of St. Louils, kilssouri, 29 F. 92, al-
so followed this oplinion and held that the tax lien
did not come lnto belng until the levy vwas made.

However, in an opinion by the Supreme
Court of Missourl in State ex rel Hayes v. Enyder,
139 Mco. 549, dated June 8, 1297, Division 2 of the
Supreme Court had before it the question of the
tax on proberty which had been 20ld to the United
States. This land wes s0ld after the assessment
but befcre the levy. The tax was assessed June 1,
1891. The iovernment acquired title on July 1,
1891. The tax was levied on April 1, 1892, and was
not nayable until September 1, 1892, In speaking
of the liability for these texes by the owner of the
land on assessment date, the Court said at l.c. 552:
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"The first question presented by this re-
cord for our consideration is as to whe-
ther or not the assessment of taxes against
the real estate owned by defendants at
that timg, created a personal liability
against them for the taxes? It is in-
sisted by plaintiff that it did, both by
reason of scction 7569, Revised Statutes
1889, which provides that 'every person
owning or holding property on the first
day of June, including all such property
purchased on that day, shall be liable

for taxes thereon for the ensulng year,'
and irrespective of the statute. We quite
agree with plaintiff with respect to the
meaning of the statute and that by its
provisions a personal liability exists
against defendants for the amount of the
taxes levied upon the land which they

owned on the first day of June, 1891. - r
= n

By this opinion the Court has held that the state
has an inchoate lien upon the lands as of the date
of assessment.

Section 10941 R, S, Mo., 1939, provides
as follows:

"Government lands entered or located on
prior to the first day of June shall be
taxable for that year and every year
thereafter; school and swamp lands and
lots shall become taxable whenever the
county sells, conveys or agrees to con-
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vey 1ts title; real onroperty shall in
all caeee b= liable for the taxes there-
on, and a lien is hereby vested in favor
of the state in all real proverty for

all taxes thereon, which lien shall bte
enforced as hereinafter nrovided in this
chapter; =aid llien shall continve and

be in force until all taxes, forfeitures,
back texes and costs shall be fully psaild
or the lend sold nr released, as nrovided
in this chapter.”

This Section c¢learly indicates that the
lien is created on assessment date. We think that
tihe Supreme Court of the United States in the case
of U, 5. v, State of Ala., 61 S, Ct, 1011, 313 U,
S, 275, has adonted the sume views. In that ocase
the Court ruled that the lien for taxes existing at
the time the nrorertvy comes into r»ossession of a
tax exempt body 1s not extinguished by such acqui-
sition, but that the holder of the lien cannot pro-
ceed to enforce it while the »roverty 1s so held.
However, such & lien is a cloud on the title whiech,
with the consent of the governmental owner for the
enforcement of the same, could be prosecuted.

The ilabama case, suovra, was decided lay
26, 1941. In that ea:e the evidence siowed that
the assessment date was October 1. The government
acquired some of ‘he land in guestion after the
asgescment date, some of it before the date of the
levy and other parts of it after the date of the
levy. Thece lands were sold by the State of Ala-
bams for delinquént taxes :nd that suit was brought
to clear the title for the lands. The government
took the nosition that since it aequired the lands
before the levy then the taxes were not imposed,
therefore, no lien uvon which a sale could be pre-
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dicated existed; and therefore, the sale for delin-
quent taxes was void, The Alabama Statute (Seetion
372, Aot 194 General Acts of Alabama, 1935, nage 568)
provides in part as follows:

"From and after ths first day of October
of each year, when property becomes as-
sessable the State shall have a lien upon
each and every niece or parcel of proper-
ty owned by any taxpayer for the payment
of all taxes which may be assessed against
him and upon each niece and parcel of pro-
perty real or nersonal assessed to owner
unknown whiech lien shall continus until
such taxes are paid, and the county shall
have a like lien thereon for the payment
gf*tge*tgxgs'which may be assessed by it;

The Supreme Court of the United States in
construing that statute at l.c. 1013 said:

n ¥ ¥ ¥ % * There 18 no question that the
State thus undertekes to ereate an incho-
ate lien upon the lands as of the tax day,
& lien which is to be effeetive for the
amount of the taxes for the ensuing year
as these are fixed by the defined stontu-
tory method. This lien by the state law
is made effective not only as against the
owners on the tsx dgy but also as azainst
aubsequent mortgagees and purchasers.,

* # % ¥ We find nothing in the Federal
Constitution whiceh invalidates such a
statutory scheme, Subsequent 1ienors
and purchasers have due notice of the tax
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liability imnosed as of the tax day and
of the procesa of assessment, and that
1iability, when its amount is definitely
ascertained, relates back to the day spe-
cirdeg, T H R ¥ =" '

The language of the Alabema statute with
refersnce to the creation of the lien is quite =i-
milar to the languaze of the Missourl statute, Sec-
tion 10241, with reference to the ereation of this
lien and we thinlk the seme construction of the Mis-
sourl section would bc adcpted by the Supreme Court
of the United Ctates that was adonted on the Ala-
bama statute.

¥liile the Supreme Court in the Lt. Louls
v. Baumann ocsse, supre, held that the City wes not
lieble for outstending taxes whiech had been levied
and asgcgsed before it came into nossession cf such
lands, and even though it would apply to such lands
purchased by a tax exempt body, still we have the
questlon of whether or not tex liens existihc at
the time of such nurchase are extingzuished. Ir
the lien is not extinsuished then, of course, it is
a cloud on the title regardless of whether the
owner of the land may be proceeded acainst in the
enforcement of such lien. U, 8. v. Pierce County,
193 Fed. 529, sunra. This was the view taken by
the Supreme Court in the iAlabema csse. The go-
vernnrent in that case took the prosition that even
though it could not be sued without its consent
8till it waees entitled to heve a marketabls title so
thet if it desired to dispcse of the nroperty there
would be ne cloud on the title by reason of the tax
lien., At. l.c. 1014 (61 S. Ct,.,) the Court in dis-
cussing this question saiad:
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m % ¥ % * * The United States took the
convevanceg with knowledse of the state
law fixing the lien as of October lst.
That law in creating such liens for the
taxes subsequently asseseged in due course
end meking them effeetive as agalinst sub-
sequent purchasers did not contravene the
Constitution of the United States and we
perceive no reason why the United States,
albeit protected with respect to »roceed-
ings againet it without its consent,
should stend, so far es the existence of
the liens is concerned, in any different
position from that of other purchasers of
lands in Alabama who take conveyvances on
and after the specified tax date. It is
familier practice for grantees who take
title in such circumstances to see that
provisicn 1s made for the payment of tax-
es and the Covernment could easily haVe
Erotected itself in like manner, * * *

In our opinion dated Jdanunary, 1942, we quo-
ted Judge Collet in the casa of U, S. v. Certain
Lands in City of St. lLouls, !issouri, 29 F. 92, dat-
ed Szptember, 1939. As stated above that oninion
followed the opinion of the Supreme Court in the
Little iiver Drainace Distriet ease, In the fede-
ral opinion, Judre Collet referred to two Missourl
cases, namely, Blossom v. Van Court, 34 lio, 390, and
KEeLean v. Stelbe, 45 Mo, 139, which, under an old
statute, the Court held that the lien for taxes was
crected on sesessment date. Judge Collet held that
since the present statute is different from the stat-
utes in force when those opinions where written,
then they would not apply now. Of course, that is
the rule, From an examination of the federal opin-
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jon and the Little Kiver Crainage District opinion,
we {ind that the case of State ex rel v. <nyder,
supra, wag not considered. The <nyder opinion was
written under the statutes, namely, 7569 and 7570
R. 8., 1889, These statutes are precisely like
our present statutes, Scetions 10940 and 10041, su-
P«

Therefore, we think the rule of the Court
in the Snyder case would be controlling. In State
ex rel ‘/addell v. Johnson, 313 Mo. 21, 298 5. W,
806, Judge Gantt, author of the opinion for the
Court en bane, held that the taxes became a lien on
June first, the assessment date; bYut Judge Collet
in the St. Louls opinion, supra, sald that was die-
tun.

Agzain referring to the statement of the
Court in the Little Hiver Drainage District case, it
will be seen that by the first two sentences of the
opinion the Court said:

"The lien of thce state for taxes is esta-
blished by an assessment of ell land for
that surpose. Gection 12757. liowever,
sald lien does not accrue and beecome a

fixed encun'rance until the amount of the
tax is determinecd by an anrnual assessment

of the land and annual levy of the tax. »
k 3 %k % %k 4

The remalnder of the statement cuoted abtove to some
decree contradicts these two sentences. It will
be noted, however, that the case under considera-
tion there pertained to drainage distriet taxes and
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for thal reason such a statement might have Leen
avpropriuvte, but under the previous rulings of the
Supreme Court this depertment takes the view that
the lien for the tax was established by the assess-
ment.,

we also ocall your attention to the state-
ment o7 the Court in the case of itate ex rel v.
Snyder at l.c. 555 wherein the Court s=id:

"There are thereiore two different methods
provided by statute for the collection of
taxes arainst real estate, viz., one by
suit to enforce the State's lien against
the lana, the otier to distrain personal
property for 'all taxes.' In re Life As-
Bociation‘gg-Am rice, 12 o, app. 40, it
was said: The right thus ~iven to dis-
train personal property tor “"all taxes,”
as well before as after they have become
delinouent,, shows that all tnxes are per-
sonal chareces agalrist the owner of the
pronerty in respeet of whieh they are
levied., ” ©EEa .

S0 if a person owns lands upon which the
inchoate lien for taxes exists, then even though
such lends pass to a tex exemnrt body before the
taxcs are paid, the tasixing sutlorities mar proceed
by distress warrant to collect the taxes.
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COLICLULION

From the foreogolng it is the opinion of
this degartuent that the inchoute lien for taxes
exists on the date of assessment and that the trans-
fer of the property tax toc a tax exenmpt body does
not extingulsh the lien and it remains a cloud on
the title re;sardless of the owacrship thereafter.
Followlng these rules the taxes, both county and
state, on the lands rcferred to in your letter are
payable for the year of 1942.

Respectfully submitted,
TYRE W. UURTON

Agsistant Attorney-General

APTROVED:

ROY MelITTKICE
Attorney-Ceneral

TI/B:F9



