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Free publ1c.~~hool fund cannct bA appropriated 
to pay the cost of paving tax bills . 

lJece 1bor 23 , 1 942 . 
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FILED 
Honorable ,,•orres t C • • Jon ell 
uovernor o.l 1.issouri 
J eff.Jrson C.: i ty, ... issouri 

c{-'j-
Doo.r Sir: 

lh1s will acknowl edr e receipt of your let ter 
of ~ecember 2 , 1942 , as follows : 

" .,. roapoctfully request your opinion 
upon the fol.owin ; question: 

"l.oula an appropi•ia.tion to either the 
.lssouri ~ chool for tho J eaf or the 

•. tissouri .,chool tor t .1o cili .c.. , payable 
out of that part of tho State rovonue 
sot npart'Tor t11esupPOrt of the free 
j?U1)lic s clioois--oi' r.1i ... souri-;-for ropai rs 
and repl acements or fo1, o.ddi tiona or 
for the payment of a tax bil l for 
a treet pavin~ oo po~aiaslblo ~dor the 
Cons t itution of Mi s s ouri?" 

On · .. u,:-uat 6 , 1942 , we ronae .Ju an opinion to 
Dr . <., . <., . 1,.,hosteraon, Pl,csidont of tho oard of r.ana.~ors 
for tho Lh, souri r chool for the Blind , in v.hich wo a9provod 
tho approp.eia tio.a of part of the ~.~1onoJ< kn0\7n l' s free l?Ubl ic 
school f und for operations , addi tions , repairs and r0pl aco­
monts of said s chool . ' .... he provisiors of l aH rolatinc; to 
bot h tho Blina o.nd Deaf t chool a are contained in tho same 
articl e , where the statutes uoal vd t h them tocether (See: 
\ rtic l o 25 , Chapter 72 , .\ . ~> . ·o . 1939). It would tllere­
foro appear that the conclusion roached in tho opinion to 
..... r . <.;hosto .... ·son appliet. ui th oqu.al forco to the School for 
tho uoaf . e enclos e a copy of that opinion. 

~his leaves opon but ono question, anu that is : 
. ay the Generd.l 1.ssembl y appropriate out of the froo public 



.on • .1.;·or:cust 0 . Donnell - 2- Dec . 23 , 1942. 

school funu , money to pay street pavinG tax bills assessed 
against said school s? 

;:,action 6 , t.rticle XI of the r1isoour:J. Constitution 
creates tho free public scnool fund and provides that the 
money constituting that fund "shall be faithfully appropriated 
f or establish ing and mainta.ining· the freo public sc ools and 
the ..) tate Univorsit.,"' in this article provided fOL' , and for · 
no other uses or purposes whatever . " Thus , the point is: 
Ar e stre.- t paving tax bills a part of the cost of "establishing 
anu rnc.intaining" the schools f or t he 3lind and Deaf? Certain­
l y this is not cost of "establishing" either o:f those schools , 
nor a o we thinlc it can be said that said pavinG tax bills 
constitute part of the cost of "rJ.aintai ning" such scnool s . 
The ;1ord "maintain" has rnnny rnem ings . In Lucas v . ::; t . Louis 
&. Suburban ~lJ • Lo . , 174 r .• o . , 1 . c . 276 , the COUL't uefinod the 
v.oru t o mean : 

'' • 1 . To holci or ke ep in au~ par ticular 
state or condition; to sup) ort; .to suato.in; 
t o uphol d; to keep up; not to suff er to 
fal l or decline . 2 . To keep possession 
of ; to hol d and defend ; not to surrender or 
r elinquish. 3 . 'to continue; not to suff~r 
to ce se or fni l . 4 . To b ear tho expense 
of ; to support ; to keep up ; to supply with 
~hat is needed . ' " 

Clearly it is the last u1eaning set f ort_l that applies 
here, because . action 6 of ~rticle XI has to do with financial 
suppo1 .. t of t!1o f r ee public schools . · e cannot see hov1 the 
cost of stroJt pavinG tax bills bears any relation to the 
"expense" of tho school; tho "support " of the school; the 
"keeping up" of the school; or supply the school '· with who. t is 
noeded . JJ .t>articularly is this true whl"ln r;e consider that 
tho apparent purpose of ection 6 of xticl o XI i s t o restric t 
tho purpose for which t..lJ.ese funds may be spent , to those having 
t o do \: ith the "diffusion of kno»l ed£;0 and intall1g onco" by 
the "gratuitous instr uction of all person in this Dtate 
between the ar;os of s ix and t went:, years . " {uoc . 1 , . . rt . Y.. I , 
1 o . Const . ) . e o.ro unable to see how o. paving a street can 
d i f fuse knowl cJds e and intollia ence to a student or avon be 
consider~d as a part of the equipment ·used by schools for that 
purpose . 
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Another f ctor to be cons id red in dete r .nining 
t.~.1o meaniD.G to be attr ibuted to the r ostrictive lan~uage 
of .action 6 of Article XI , is as follows: In Normandy 
Consol , School .Uis trict v . V. ellston Sewer Dis t ., 77 S . \1 . 
(2d ) 477 ( . o . App. ), t he s ewer Clistrict sought t o compel 
tho s chool district t o pay a special benefit assess .tent . 
Tne cou rt hold t he s chool C.istrict not to be liable , s aying 
( 1 . c . 478 ) : 

"It has been c onsistentl:> held that 
neither t he Consti t ution ( article 10 , 
Sec . 6 , Conat . ~o . ) nor t he statuto 
( s ctlon 9743 , R. • 1929 ( ~o . ~t • 
. mn . Jec . 9743, p . 7863)) , both of 
•. h ich provide for the exemption of 
certain kinds of propert y , incl uding 
public property, fro.1 taxat ion, pur­
port to refer t o or inc l ude an ox­
emption f r o 1 special o.s~ess...aents for 
local improvements , and thnt it is 
therefore within tho l e3islntivo power 
and will , in t he pa~saGe of lo ~is lation 
pr ovidinG for t he malcinr; of local , 
publ i c Lmprove~ents , to roquiro puolic 
propert~ benefited by the imp ... :ovouent 
t o pay its proportionate share of the 
expense thereof . City of Gl inton v . 
Henry County, 115 J O • 557, 22 .;; . '· · 
494, 495 , 37 ,\..m • ..) t . :tap. 415; ?hoe;­
IJ.artln v . Uevnda l,}chool .... 1st., 189 
LlO . l'pp . 10 , 176 ~ . · .• 473 . 

" L:.ut event hough t he 1ec~isla.tivo body 
has tne unquestioned PO\"'er to require 
public property located in a benefit 
a istrict to pay its proportionate share 
of t he cost of ,;he benefit, yet t ... .1e rule 
is t ha.t pu0lic· propert y , which is rn.ade 
use of as an int ecrnl part of 5 ovorn­
ment 1n t_he ox .jr cise of a goveri1L1ental 
function, is nevertheless to be hold 
exempt fro~ any such spec ial assesswent 
unless in tno enactment of the law the 
1amnakors have .>Ianifestod n clear legis­
lative intent that such public property 
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shall be s ub j ect to the assessuent . 
This doctrine t r ac es its ancestry back 
t o t he a...Ylciont co ~t.lOn- lo.w principle that 
t he cronn was not to be bound by any . 
statute, the wol~ds of Ylhich rea trained 
or diminished nny of his rights or 
interests , unless he was specially naraed 
therein; and t he theory of the moder n ized 
restate~ent of t he principle is that to 
require public funds to be pai d out for 
taxes would neceosarily divert such funds 
f ro .. t the t ruo public use which they are 
otherwise desicned to sorve . Anu ot 
course, lf a clen.1' e} ... p.L'e&sion of l et;is­
latlve intent is to be required as the 
bo.sis .~.'or the enforc o~.10nt of spe cial tax 
bills against public property strictly 
devoted to ~uolic use , t hen mere general 
l anguag e in a statute will not suff ice 
t o warrant such assos s .. 1ent , and public 
property wil l not be hel d i ncl uded with­
in t ho scope of any auch statute unl ess 
b., express enactment or clear 1.~1plication . 
Ci t ;y of Clinton v . henry County , supra; 
vit~ of 4uina , etc . v . &chool ~1st . etc ., 
supra; Ci t y of ~t . Louis v . r ovm , l b5 
.. o . b45 , 56 s . '· • 298 ; Stato ex rel . v . 
J chool List . of h.onsas Cit·y, supra; Thog­
martin v . Nevada ~ chool .Jist . supra . " 

Such w s tno rul e i n 1875 nhen the present uection 6 of Article 
XI was adopted and such is the r ule today , f or , s o f ar a s we 
can finu , there has nev ~r boon a statute enacted which subjects 
state maintained educati0nal institutions t o these special 
benefit taxos . Therefor!:~ , it could ha .L·dl y oe c ontended that 
a void tax bill is expense of 11 .1ain tat ning' tho f r ee public 
schools . Tho least restriction that could be i mpl ied from 
Section 6 of Ar ticle XI is that the funds bo spent on valid 
and l egal obl i Bations . 

~Jonclusion 

It i s therefore our opinion that the free public 
s chool f und cannot be appropriated to pay stroot paving tax 
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bills assessed o.galnst the prop ... rty of the state t hat is 
beine used by the s chool s for the Blind and veaf . 

APPHOVtlli : 

~1.0Y !.Ich.IT~'HICK 
Attor ney- General 

LL A ... G 
i:.nc • 

Res pectfully submitted , 

Ll\.r.'RZ14CE L . BRADIJ:Y 
.~.ssis tant Att;orney-Goneral 


