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Honorable iorrest C, loniell
governor of Missouri i

Jefferson Clty, lMissourl

Dear Sir:

This will aclkmowledge raceipt of your letter
of lecember 2, 1942, as follows: :

"I respectfully request your oplnion
upon the following questions

"Would an appropriation to sither the
dissouri School for the Deaf or the
l{lssouri School for the Blina, payable
out of that part of the State revenue
86t apart ror the support ol the Iree
public schools of Jilosouri, for repairs
and replacements or for edditions or
for the payment of a tax bill for
street paving be permissible under the
Constitution of Missouri?"

On jugust 6, 1942, we rendered an opinion to
Dre. Ce Cs Chesterson, President of the ~oard of ilanacers
for the HMissourl fchool for the Elind, in which we approved
the appropriation of part of the money known as free public
school fund for operations, additions, repairs and replace-
ments of sald school, 7The provisiors of law relating to
both the Blind and Deaf Schools are contained in the same
article, where the statutes deal with them together (See:
Article 25, Chapter 72, R. S« o, 1939). It would there-
forec appear that the conclusion reached in the opinion to
br. Chesterson applies with equal force to the School for
the Deaf. Ve enclose a copy of that opinion,

This leaves open but one question, and that is;
May the General \ssembly appropriate out of the free public
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school fund, money to pay street pavin& tax vills assessed
agalnst said schools?

section 6, Articls XI of the lissouri Constitution
creates the free public school fund and provides that the
money constituting that fund "shall be faithfully appropriated
for establishing and maintaining -the free public sc..ools and
the state University in thils article provided for, and for
no other usés or purposes whatever," Thus, the point is:
Are strest paving tax bills a part of the cost of "establishing
and melntaining" the schools for the 35lind and Deaf? Certain-
ly thils is not cost of "establishing"” elither of these schools,
nor do we think 1t can be said that sald paving tax bills
constitute part of the cost of "maintal ning" such schools,
The word “maintain" has many meem ings. In Lucas v, 5t. Louls
& Suburban Rye Coe, 174 loe, le ce 276, the court defined the
word to means

s 1, To hold or keep in any particular
state or condition; to support; to sustainj;
to uphold; to keep upj; not to suffer to
fail or declins., 2. To keep possession
of; to hold and defend; not to surrender or
relinquish, 3, To continue; not to suffer
to cese or fall. 4. To bear the expense
of 3 to support; to keep ups to supply with
what 1s needed.'"

Clearly it 1s the last meaning set forti that applles
here, because “ection 6 of Article XI has to do with financial
support of the free public schools. "e cannot see how the
cost of strest paving tax bills bears any relation to the
"expense" of the schoolj the "support" of the school; the
"keeping up" of the school; or supply the school “with what is
neaded.” Farticularly is this true when we consider that
the apparent purposs of lection 6 of Article XI is to restrict
the purpose for which these funds may be spent, to those having
to do with the "diffusion of knowledge and intelligence" by
the "gratultous instruction of all person in t his State
between the ages of six and twenty years.," (Sec. 1, irt. XI,
/0e Conste.)s '© ars unable to see how a paving a street can
diffuse knowledge and intelligence to a student or even be
considercd as a part of tho egulpment used by schools for that

PUrposee
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Another f ctor to be consid red in determining
the meaning to be attributed to the restrictive language
of Section 6 of Article XI, 1s as follows: In Normandy
Consol, Sehool pistrict v, Wellston Sewer Dist,, 77 S. W,
(2d) 477 (Mo. Appe.), the sewer dlstriet sought to compel
the school district to pay a special benefit assessuent,
The court held the school district not to be liable, saying
(1. c. 478):

"1t has been consistently held that
neither the Constitution (article 10,
Sec, 6, Const., Ho.) nor the statute
(s:ctlon 9743, R. S 1929 (lio. Ste
inne Sec. 9743, p. 7863)), both of
~vhich provide for the exemption of
certain kinds of property, including
public property, Ifroa taxation, pur-
port to refer to or include an ex=
emption from special assessments for
local improvements, and that it 1is
thersfore within the legislative power
and will, in the passage of legzislation
providing for the making of local,
public improveuents, toc require public
property benefited by the improvement
to pay its proportionate share of the
expense thereof. City of Clinton v.
Henry County, 115 ilo. 557, 22 Se V.
494, 4956, 37 Am., St. Repe. 415; Thog=
martin v. Nevada School List., 189
[ice APpPe 10, 176 S. s 473.

"But even t hough the legislative body
has the unquestioned power to require
public property located 1n a benefit
district to pay its proportionate share
of the cost of the benefit, yet the rule
is that public property, which 1s made
use of as an integral part of govern=
ment in the ex:relse of a governmental
function, 1s nevertheless to be held
exempt from any such special assessment
unless in the enactment of the law the
lawmakers have manifested a clear legls-
lative intent that such public property
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shall be subject to the assessment.

This doctrine traces its ancestry back

to the ancient common-law principle that
the crown was not to te bound by any .
statute, the words of which restralned

or diminished any of his rights or
interests, unless he was speclally named
therein; and the theory of the modsrnlzed
restatement of the principle 1s that to
require public funds to be pald out for
taxes would necessarily divert such funds
from the true public use which they are
otherwlise designed to serve. And of
course, 1f a clear expression of legis-
lative intent 1s to be regulred as the
basls for the enforcement of special tax
bills against public property strictly
devoted to public use, then mere general
language in a statute will not sufflce

to warrant such assessment, and public
property will not be held included with-
in the scope of any such statute unless
by express enactment or clear implication,
City of Clinton v. Henry County, supra;
City of :.dina, etc. v. School DList., etec.,
supra; City of St. Louis v. Crown, 108
lloe 545, 56 S, Vi, 2983 State ex rel. ve.
school 1lste. of Keansas City, supra; Thog-
martin v. Nevada School iist. supra,”

Such w:s the rule in 1875 when the present Section 6 of Article
XI was adopted and such is the rule today, for, so far as we
can find, there has never been a statute enacted which subjects
state maintained sducational institutions to these special
beneflt taxes. Therefore, i1t could hardly be contended that

a vold tax bill is expense of "maintsal ning"” the free public
schools, The least restrictlion that could be implied from
Sectlon 6 of Article XI is that the funds be spent on valid

and legal obligations.

Conclusion

It 1s therefore our opinion that the free public
school fund cannot be appropriated to pay street paving tax
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bills assessed agalnst the propcrty of the state that is
being used by the schools for the Blind and Deaf.

-~

Hespectfully submitted,

LAVRENCE L., BRADLEY
Assistant Attornsy-General

APPROVIDs

ROY MCRITTRICK

Attorney-General

LL23EG
Enc.



