SYATE PURCKASING AGENT: Permitted to purchase coal etfier than
that mined in Mssour. for usg by State
Social Security Commissione.

August 17, 1942,

FILED

Honorable Ted Ferguson cj
Sstate Purchesing Agent
Jofferson City, Missouri ol

Dear lir. Fergusong

Ihe Attorney-(General wishes to acknowledge
receipt of your letter of August 10th in wvhich yon request
an cpinion from this Department. Your request, omnlitting
caption and signature, is as follows:

"Will you please issue this office an
opinion as to whether or not Ssetion
14619 4, S, uissouri, 1939, applies to
the purchase of coal by this department
for the State Social Security Commisslon
for distribution to rellef clients in the
city of St. Louis.

"This matter has been brought to my
attention by lir. Curran of the Curran
Coal Company, St. Louls, a copy of whose
letter is attached as well as a copy

of the invitation to bild in question,

"At the same time, L would appreclate
your opinion as to whether there are any
statutes in the state of Missourl vihich
would prohlblt me from purchasing cosal
which meets the specificationa of the
St. Louis City Smoke Urdinance."

In order to arrive at a solution of thls uatier we
willl first cite the authorities which we think will govern.
Consequently, the flrst authorlty we will clte is Section
V396, . Se loe 1939, which provides as follows:
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"4 State Soclal Security Com ission

is hereby created and established.

It shall be vested with and possessed
of the powers herein specified, and
also all other powers necess-ry or
proper toc enable it to carry out fully
and effectually the purpocses stated
herein or duties iuposed by any state
law upon the Commission or in amenda-
tory laws., Sald Commission is created
for the purpose of acting as a State
agency to adaninister state plans and
lawa involvings

"(1) Pensions or aszlstance to persons
seventy years of age or over or who,
after December 31, 1939, 1s sixty-five
years of age or over, who are incapaci=-
tated from earning a livelihood and are
without means of support;

"(2) Ald to dependent childrenj;

"(3) Ald or relief in cases of public
calamity;

"(4) Child welfare servicess

"(5) Any other plan wherein dutles are
iposed by any state law upon the State
Commission.”

We will next clte you to the first two parapgnaphs
of Section 9397, Re S. Mo. 1939:

"whenever in this law, or in any pro-
ceedings under this law, the following
words or terms are used, they shall Dbe
deemed and taken as the meaning ascribed
as follows:

"State Commission shall mean the State
Soclal Seeurlty Commisslon as herein
created; GO 4R 2 3k 46 3 3 3+ M 96 9 M
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Further we will cite you to Section 14590, L. S.
o, 1939, which provides for the purchase of supplies for
the several departments as follows:

"The purchasing agent shall purchase
all supplies except printing, binding
and paper, as provided for in chapter
120, Re 5S¢ 1939, for all depargments

of the state, except as in this chapter
otherwise provided, He shall nsgotiate
all leagses and purchase all lands,
except for such departments as cCerive
their power to acquire lands from the
Constitution of the state,"

Ve then wish to call your attention to Seetion
14616, R. 5. Mo. 1939, which reads as follows:

"ivery coummission, board, comuittee,
officer or other governing body of the
state, or of any county, township,
school district, city or town, and
every person acting as contracting or
purchasing agent for any such com=
mission, board, comaittee, officer or
other governing body shall purchase
anc. use only those materlals, products,
supplies, provisions and other needed
articles produced, manufactured, com=
pounded, made or grown within the state
of Missouri, when they are found in
marketable quantities in the state and
are of a quality suited to the purpose
intended, and can be secured without
additional cost over foreipgn products
or products of other states:; FProvided
however, that quality and fitness o
articles shall be considered in pure
chasing or letting contracts for
articles herein mentioned,"

to cite you 1is Section 14619, R. S. lMo. 1939, which preovides

The final provision of the statute which we wish
as follows: r%
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"That the board of trustees or other
officer or officers in charge of every insgii-
tution in the state of Missourl which is
supported in whole or in part by public
funds, and who are required to purchase oopl
for fuel purposes in the operation of any
such institution, shall be required to
purchase and use coal which 1s mined iIn
the state of lissouri, if the cost of coal
mined in the state of lMissouri is not
greater than the cost of coal mined in
any other state or states, including the
cost of transportation,”

By a study of Section 9396, supra, and the f*rat
two paragrsphs of Section 9397, supra, we quickly come to
the conclusion that the State Soclal Security Commission is
a state and not a federal department. In Section 9396, cilted
above, we find the following:

"Sald Conmission is created for the pur-
pose of acting as a State agency # # #."

Section 93597, supra, providess

"astate Commlssion shall mean the State
vocial Security Commission as herein
croeatod,.”

In view of the fact that the State Social Segurity
Commission is a state department, Section 14590, supra, ilmposes
the duty on the State Purchasing Agent to purchase all supplies
to be used by that department. Therefore, it becomes duty
of the State rurchasing Agent to purchase the supplies of
coal for the use and needs of said comuission, This baing -
true, the only question remaining in your request is ralative
to the type of coal to be purchased for the use of the [relief
clients of the State Social Security Commission in the [City
of S5t. Louis,

As can be seen from Section 14619, supra, all
officers, or in this case the Purchasing Agent, who purichase
coal in this State for the use of State "institutions" |shall
purchase coal which is mined in this State if the cost lof
such coal is not preater than the cost of coal mined in any
other state or states, including the cost of transportation,
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Furtgher, it is common knowledge that coal mined in the $tate
of Missouri is a type of coal which does not conform to|the
requirements of the St, Louls City Smoks Ordinance, whic¢h
ordinance was held constitutional in the late case of

parte Ballentine v, Nester, handed down by the Supreme (ourt
of lilssouri on sugust 6, 1942, and which has not as yet|been
reported in the off'iclal reports, _

It is clear that Section 14619, referred to above,
refera to state "institutions.,"” The guestion then confronts
us as to whether or not the State Social Security Commission
1s a State "institution" within the meaning of this section,.
For a definitlon of the State Social Security Comalssi
we will citec you to thq case of Howlett v. The Soclal Se¢curlty
Comalssion, 149 S. W. (2d) 806 (loe. Supe.)e. In that case this
Comnisslion is defined as follows:

“The State Social Security Commission

1s an executive governmental agency
(State ex rel, Hackmann, 314 Mo. 43, 232
S« We 1007) and like the Vorkments
Compensation Commission, the Public
Service Comulssion and the State Highway
Conuaisslion, the Soclal Security Come
misslon exerclses quasi judiclal powers,"

Followlng such definitlion above, we are of th
that the State Soclal Securlty Commlssion cannot be pla
the term "institution" as referred tc in Sectiors 14619
14620 of the Revised Statutss of lissourl for 1939.
as can be seen from a study of Cectlion 14619, cited abo
coal purchassad under that partlcular sectlon ls to be
"fuel purposes in such Institutions." As we understand
quiry you do not contemplate sucih state of facts. In v
the fact that the Commlssion 1s not an "institution"
speclal section (Section 14619) wlth regard to the pur
coal, and that under sald sectlion the purchass of coal
use of such state "institutlons" 1s for "fuel purposes"
the purchase c¢f supplies and ccal for such Comnission f
use stated In your inquiry will be governed by the gens
statute referring to lissouri products, which 1s Sectl 14616,
set out above. This section provides that iissouri products,
materials anc supplies should be purchased for state use but there
is a provisoc at the end of the statute which states:

"Provided, however, that guality and

fitness of articles shall be considered
furchnsing or letting cuntracts for

nrt cles herein mentioned,'
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As we have stated avove, it is well recogniied
that lissourli doos not produce coal which conforms to the
standard as required by the St. Louls City Smoke Ordi 0.
Therefore, such lissouri coal, ap-lying the proviso above,
is not of the correct quality or fit for use in the rastricted
areas of the City of St. Louls by the relief clients the
State Socilal Security Coummission, Therefore, we feel that
if the Purchasing Acent 1s convinced that lissourl co is
unfit for use in the City of St. Louls, he is, under
statutes, at liberty to purchase other coal which doeg con-
form to the Smoke Ordinance of such city,

Conclusion.

Therefore, it is the opinion of thls department,
under the authorities cited above, that there are no statutes
in the State of lilssourl which would prohibit you from pur-
chasing coal which meets the specifications of the St. Louls
City Smoke Ordinance.

Respectfully submitted,

JOHN S. PHILLIPS
Assistant Attorney-General

APPROVED:

ROY MNcKITTRICK
Attornsy-General

JSPILG




