PURCHASING ACENT: Purchasing agent may enter inlo
contract, the terms of whilch are
carried Into the next biennium.

August 31, 1942

lir, Ted Ferguson ‘
Stete Purchasing Agent
Jefferson City, Missourl

Lear Sir:

We are In receipt of your request for an opinloy
under August 29, 1948, which reads as follows:

"W1ll you please give me your opinion
as to whether it is possible for me

a8 Stete Purchasing Agent to enter
into contracts for the furnishing

of supplies for stute cepartments and/
or irstitutions extending beyond the
biennium,

"I am particularly interested at this
time In the matter of entering into
contracts for the supvlying of coal
for the various state institutions
for a perliod of approximately & year
beginning sometime during the month
of September, <This, as you know,
would cerry the contrect over into
the next biennium,

"Enclosed is & copy of our coentract
form used for the past yeer's contract,
and the form for our contrect for the
coming year would be approximately the
same, 1 wish especlally to call your
attention to the fact that although
estimates of our reqguirements are
given, the period of the contract 1s
the deeiding factor 1instead of the
amount, e specifically state in the
second paragraph of 'Miscellaneous
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Conditions'y 'The tonnage require-
ments for the various institutions
as shown on the proposal sheet are
approximete and are subject to the
actual amount of coal required by
the institution for the contract
period', % % ¥ = M

Section 48, Article 1V, Constitution of Missouri,
reads as follows:

"The General Assembly shall have no
power to grent, or to authorize any
county or wunicipal authority to_
grent eny extra compensation, fee

or allowance to & publiec offiecer,
agent, servant or contractor, after
service has been rendered or a con-
tract has been entered into and per-
formed in whole or in pert, nor pay
nor authorigze the payment of any
clalm hereafter crested agalrst the
State, or any county or municipality
of the State, under any agreement
or contract made without express
eauthority of law; and all such un-
authorized agreements or contracts
shall be null and void."

Under the ebove section of the Constitution the state
cannot be bound by any contract not authorized by law,

In the contract attached to your request, we find
the followinz clause:

" % % % In the event the appropria-
tion for any Institution or Institutions
shall become exhausted before completlion




Mr, Ted Ferguson (3) August 31, 1942

of the contraect and until fur-

ther funds are aveilsble, the
contractor may upon 30 days'

notice to the State Purchasing

Agent cancel the remaining portion

of the contract; or the contractor
may complete the contract cs awarded
without any recourse against the
State of HMissourl for interest char-
ges or damages for fallure to receive
payment, as outlined in the preceding

paragraph. "

This clause specifically releases the State from any lia-

bility on the contract if the appropriation for any

Institution or institutions shall become exhausted :3;
vy
e

fore completlon of the contract. All that 1s necess
is that the contrector give thirty days' notice to

State Purchasing Agent cancelling the remaining portion
of the contract, It is true that the contract carries
over into the next biennium, but the State does not pay
out any money until the coal i1s dellivered,

Secticn 14594 K, S, uissouri, 1939, which is a
part of the Stale rurchaslin; Act, and which was enactied
in the Laws of Missouri, 1959, Page 410, reads as follows:

"On or before liovember first of each
year, sach department shall submit

to the purchasing a, ent a classifled
list of its estimated needs for sup-
plies for the following year. The
purchasing agent shall consolidate
these and may purchase the entire
eamount or such part thereof at one
time as he shall deem best. Any cone
tract for such purchases may provide
only the '1rice at which the supplies
needed during the year shall be pur-
chasdd and that the supplies shall be
delivered in such amounts and at such
times as ordered throughout the year
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and be pald for at such time and
for such amounts as delivered, I1n
such case, certification from the
suditor shall be required only for
the smount ordered at any time,

Under this sectlion the State Audltor is not re-
quired to certiiy as to the full amount of the contra¢t,
but only certifies for the amount ordered at the time of
delivery.

Section 19, Article X of the Lonstitution of Mil-
souri, partially reads as follows:

"llo moneys shall ever be pald out
of the tressury oif this State, or
any of the funds under its manage-
ment, except 1in pursuance of an
appropriation by law; % @ = #,"

Since, under Sectlon 148594, supra, the certificgtion
of the Auditor 1s only made at the time of the partla
delivery which does not violate Section 19, Article X
of the Constitution of Missouri, supra, for the reaso .
that at the time of the certification there was sufflgient
money in the appropriation to the certaln institutionsg to
pay for the delivery at that time,

If the next General Assembly, which appropriate
for the next blennium cdoes not appropriate for the pu
chase of coal under the contract which you intend to enter
into, then the contract is void as to the payments fo
further deliveries, even though, under the terms of ¢
contract, the contract 1s voldable, in case there is not suf-
ficient money appropriated, or the appropriation has bron
exhausted,
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Vie are rot horéing thet the St: ts bound for [the

full amount of thef contract under thd aprropriation
for this blennium,for thaet a ler legdlslature cen a
ate for the full ashount of the contrdet, if the Stat
bound for the full amount of the confract during thi
nium, 4

Wie are holding that since the State is only bound

ade
ropri-
was
blen-

at the time of the delivery of the coal, then the cohtract

is not in violation of Section 19, Article X of the
tution of kissouri,

1t has been held in this State, thet where the
validity of the contrect depends upon the delivery ol

Consti-

' a cer-

tain srticle, at a different biennium, 1t is not crz;ting

a debt azelinst the State during the time of the bie
in which the contract was entered lnto by the State.

In the case of State ex rel v, Gelger, 246 llo.
l. c. 95, the court said:

"BEut in pessing, in order to show the
deep desire of the people of the otate

to observe and live un to those consti-
tutional prohibitions against the State
or any of 1its pclftical subdivisions
zoing in debt, except as therein pro-
vided, the Legislature duly eracted sec,
1378, Re § 1909, which under scvere pains
and penalties, strted therein, also pro-
hibits the board of managers, and all
other officers and agents of such institu-
tions, from contrecting any debt in the
name of any such institution for the paye
ment of which there had not previously
been made an adequate approprlation.

lum

74,
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"Under this view of the law, counsel

for relator, notwithstanding the strin-
gency of its provisions, further insists
that since the contract in question ex-
pressly stipulates that the hospital
agreed to take its entire water supply
from the water company for a period of
ten years from December 31, 1905, said
water to be supplied by meter messure-
ments, at the rate of ten cents per
thousand gallons, to be paid for monthly,
clearly comes wilthin the rulings of this
court as announced in the c ases previously
cited., In other words, that no debt was
incurred on behalf of the hospltal, when
the contract in controversy was entered
into, nor until the water was furnished
by the relator and actually received and
used by the former, which under t he terms
of the contract, was to be pald for month-
ly, and conseguently the indebtedness was
incurred monthly, and not from year to
year, nor for a period of ten years.,"

The court further sald, at 1. ¢, 100:

"We are, therefore, of the opinilon, that
the eleemosynary institutions of the State
are public corporations and are embraced
within the provisions of Sec. 12, Art, 10
of the Cors titution, and that the contract
made and entered into, by and between the
water company and the board of managers

of Hospital lNumber 2 was velid when made,
and that the debts incurred thereunder were
from month to month, for the water fur-
nished and used from month to month, and




Mr, Ted Ferguson (7) August 31, 194f

not from year to year, nor for a
period of ten years, as contended

for by counsel for respondents; and
since the appropriation avporoved

March 24, 1911, for the support end
maintenance of this Institution for

the years 1911 and 1912, was suffi-
cient for gll purposes, and made prior
to the time the debts were incurred,
they are valid, or rather vere not pro=-
hiblted by sald section 12 of the consti-
tution.,™

This case is very similsar to the facts set out in
your request, and the court held that since the State was
not lisble under the contract until the delivery of g cer-
tain supply of water, it did rot violste the Constitution
in regard to creeting e debt agalinst the State,

CONCIUSION

It is, therefore, the opiniocn of this department,
that even though, under the terms of the contrect, the
compliance with the contrasct 1s carrled over into the next
biennium, there 1s no law that prevents the purchasing agent
from entering into such a contract, so long as propern ap=-
propriations are made by the legislature to pay the ount
due for the delivery of the cosl under the contract during
this biennium,

Under the contract, the payment for the delivery of
the coal in snother bilennium 1s not a violation of the
Constitution for the reason that the dellvery 1s madg in
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another biennium when the purchase price is pald through
an appropriation made for asnother biennium,

Respectfully submitted

We Jo BURKE
Assistant Attorney Yendral

APPROVED?

ROY MeKITTRICK
Attorney Yeneral of Missouri
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