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PURCHASING ACE?-lT : Purchasing agent may ente.1' in·:.o 
cont r act , the terms of which are 
carried i n to t he next b iennium. 

I AUJUB t 31, 1942 

Mr . 'led Ferguson 
Sta.te Pur cb.asinc /~gent 
Jef fer son Ci ty, llisso ri 

Dear Sir : 

We are in receipt of ycur· request for nn opil.io , 
under August 29 , 1942 , ~hich r ea ds as foll ows : 

"v 'i ll you plea se give me your opi1 i-on 
a s to whether it is possibl e for M~ 
as :...tate Purcha sine Agent to enter 
j :r to contr act s fo~ thE f urnishi11g 
of S1J.p,lies for stt.. to c...epa.rtmont s e.r d/ 
or instit.ttions extendi ng beyond the 
biennium. 

" I a~ par ticular l y irt~rested a t thi s 
time il tho 'JO.tter of E::r~t(,ri.ng into 
co1 tracts for t he su.p l ying of coa l 
for tho var ious s ta~c i ustitut!ons 
for a perioc... of appr oxi matel y n yea r 
beginning sowetimo during tho month 
of ~cptember . 'l'h.: a , as -s·ou kr.ow , 
, .. ,.. lcl c£=.rr y t:.(;. cc .. tract over 1r to 
the next bienni um . 

11 -.!An cl osed is a copy of O•l.r cont1•a c t 
forn1 u sed for t he past year ' s contr act , 
ar.a the form for our contl~Elct for the 
comi ng year wo .. l d be npproxi mately the 
s ame . I wish &specially to call your 
a tterltion to the .ract t hat although 
esti mate s of our r equirements are 
given , the period of t he contra ct is 
t he de c i di ng fac t or i ns tead of the 
amount . ··.e spe cifi cally s tate i n the 
second paragraph of ' Miscellaneous 
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,. 

Conditione'; 'The tonnage require­
ments for the various ins t itu tions 
as shown on t he proposal sheet are 
approximate and are subject to the 
actual amount of coal required by 
the 1ne.titution for t he contract 
period~ . ~ * * ~ " 

Section 48, Article IV, Constitution of Missour , 
reads as follows: 

"~he General Assembly shall have no 
power to grant , or to authorize any 
county or municipal authority to _ 
grant any extra compensation, fee 
or all owance to a public officer , 
agent , servant or contractor, after 
service rAs been rendered or a con­
t r act has been entered into and per­
formed in whole or in part, nor pay 
nor authori~e tho pa~vnt of any 
claim hereafter erec ted agairst the 
St a te , or any counvy or municipality 
of the State , under any agreement 
or contract made without express 
aut hority of law; and all such un­
auLhorized agreements or con tracts 
shall be null and void . " 

Under the above secti on of the ~onst1tution the sta te 
cannot be bound by any contract not authorized by law 

In the contract attached t o your request , we f1 d 
the fol lowin · cl ause : 

" * * ~ In the event t he appropr ia­
tion for any Institution or Insti tuti ons 
shall become exhausted befor e completion 
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of the contract and until fur-
ther funds are available , the 
contracLor may upon 30 ~ays ' 
r.otice to the State Purchasing 
Agent cancel the remaining portion 
of the contract; or the contractor 
may complete t he con tract as awarded 
without any recourse against the 
.:>tate of I..aissouri for interest char ­
ges or damages for failure to receive 
oayment , a s ou tlined i n the preceding 
paragraph. " 

This clause specifically releases the State f rom any l ia­
bil ity on the cont ract if t he appropriation for any 
i nstitutiox1 or ir1sti Wtions shall become exhaus t ed b -
for e comp1etion of thd contract . lu l that is necess 
is that the contrac tor give thirty ~ays ' notice to t e 
State Purchasing J~ent cancelling the remainiilg port 
of the contract . It is true that the contract carri 
over into tho next biennium, but the St ate does not 
out any money until the coa l is delivered. 

Section 1 4594 1 • • s . .isoo ri , 1 939 , which is a 
part of the -.>ta c L'urchasint..; Act, and whi ch :,as enae 
i n the Laws of Missouri , 1939, Page 410 , reads as fo 

"On or before l.ovember first of e ctch 
year, each departnent shall submit 
to the purchasing a ent a classified 
l ist of its estimated needs for sup­
pl ies for the f ollowi n£ year . ~he 
purchasing agent shall consolidate 
these and may purchase the entire 
amount or such part thereof at one 
time as he shall deem bea t . Any con­
t ract for such purchases may provide 
onl y tb~ ~( a t which the supolios 
needed dur i"·b the year shall be pur­
chas4d and that t he s upplies shall be 
~-l ivered in such amounts and at such 
times u S ordered throughout the year 
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and b& paid t'or at s.1ch ti'ffie and 
for such amounts as deliv(;red . In 
such case , certification fro~ the 
auditor shall ba raq~ire6 only for 
the amount ordered at any title . 

Under this sectio11 tho State l>.udltor is not re­
quired to certify as to the full amount of the contra t , 
but only certif·ics for the a..:10unt ordered at t ho time of 
delivery . 

Section 19 , Articl e • of tne vonstitution of lJi -
souri , part ially reads as fol lows: 

"l.o moneys shall ever be paid out 
of the t r easury oi this ~tate , or 
any of the funds under its manage­
ment , except in pursuance of an 
appropriation by law ; -h •• • -h· . '' 

Since , unC:er bectio~ 14594 , supra , ti4-e certi fic 
of the Auditor is only made at the time of tho partio. 
delivery which docs not violate o.:~ection 19, Article X 
of the Constitution of ~issouri , supra , for the reaso 
that at the time of the certification there wo.s suff~ 
money in th~ appropriatioL to the certa~n institqtion 
pay for the del ivery at that time . 

If the next ueneral Assembly, uhich appropriate 
for the next bienr.ium c oes not appropriate for the pu -
chase of coal under the contract which you intend to ter 
into , then the cortraet is void as t o the payments fo 
further eelivcrios , even thou~b, ur.Cer the terms of t e 
contrac~ tho contract is voidable , in case thoro is not suf­
fi c i ent money appropriated, or the appropriation has en 
exhaus t ed . 
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\"ie Dre ot bol e lr:: .hut the ', t. .. tfe .:z bound for the 
full amount of tr ef c:n tr'lct under thd nppropric. tior .. aa.e 
for th~ q bienr iUJ. , or r.l_ t a l'!ter leil:.ala ture can a ropri­
ate for the 1'ull afuount of the; contr 'le t, if tie vt t wrs 
bounu !'or the f..1l l amount of th£; con rnct during tli bien-
ni~. r 

f:e are holding that sir. co the St .. t e is only bo ci 
at the time of the delivery 01 thQ coal, then the co tract 
is not i n violation of Section 19 , Article X of the orsti­
tution of Missouri . 

lt ha s been held 1n this State , that where th~ 
validity of the contract depe~ds upon the delivory o 
tair article , at a diff erent bien.ium, it is not cr 
a debt aYei ~t the State during t6e time of the bie 
in which the cvntract was enterea i nt9 by ~he itate . 

..... cer­
ting 
ium 

In t;he case of St ate ex rel. v . Geiger , 246 .~o . 7~ , 
1 . c . 95 , the court said : 

"But in pas3ing , in order to show the 
aeep desire of the people of the ~tata 
to obser ve and live un to those consti­
t;1ltionc.l prohibitions a a:i.nst the ~t -ce 
or any of its pv::i '~nl subdivisions 
~oing in debt , except as therein pro­
v~~..1ed , thG Le ... is:::..ature duly onactod .. ec . 
13'7 , 't . 1909 , whlch unde1~ ~cyere ~ ulna 
anr peralti~s , q£ ted the1ein , nlso pro­
hil 1 to the board of mnnae;era , and a l l 
other officers and a~e~ts of such institu­
tions , from contractins any debt in the 
name of any such 1nstitut 1o! for the ryay­
ment or ~h1ch there Lad not previously 
been made an adequate a ppropriation. 
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1~nder this view of the law, counsel 
for r~lator , notwithstarding the strin­
gency of its provisions , further insists 
that since the contract in question ex­
pressly s tipulates that the hospital 
a~roed to take its entire water supply 
from the water comuany for a period of 
ten years f rom uecember 31 , 1905, said 
water to be supplied by meter measure­
ments , at the rate of ten cents per 
thousand gallons , to ~ paid for monthly, 
clearly comes w~hin tho rulings of this 
court as announced in the c ases previously 
cit~d . In other woras , that no debt was 
incurred on behalf of the hospital , when 
tho col tract in controversy r.as entered 
into , 10r until the water was furnished 
by the relator and actaally received and 
used by tho former , which under the terms 
of the contract, was to be paid for month­
ly, and corscquentl y the inaebtedness was 
incurred monthly , and l!Ot t"r o...n year to 
year , nor for a period of ten years . " 

~he court further said, at 1 . c . 100 : 

"We are , therefore , oi the opinion , that 
the eleemosynary institutions of the ~tate 
are public corporations and are embraced 
withir. tho provisions of &ec . 12 , Art . 10 
of the (,om ti tution, and that the contract 
made and entered into, by and between the 
water co.:tpany and the board of managers 
of Hospital liumber 2 was valid when .made , 
and t ... " t the debts ir:curred thereunder were 
from m~nth to uonth, for the water fur­
nished and used from month to month, and 
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not fro- year to yo~r , nor for a 
per iod of ten yearR , as c~ntended 
for by counsel for reanoncen t s ; and 
sin ce the apnropriation aorroved 
Ma r ch 24 , 1 911, for the s t-:.ppor t c.nd 
maintenance of tits i nstit .1tion f or 
t be years 1911 ana 1 91 2 , was suffi-
cient for all purposes , and made orior 
to the t i me th~ debts were ircurr ed, 
they are \al id, or rat her Tere n~t pro­
hibited by said section 12 of the consti­
t u t ion . " 

~nds cas e is ver y s i mi lar to the ~acts set >ut 
your req'..l.e st , anc1 the CO''rt held that si r.ce the dt at 
not liatl c under the co.tr "ct urtil the delive r y o£ 
tain supply of water , it did rot vi ol ete the Constit 
i n r egar d to creating a debt a~ airst the ~tate . 

It is , there.for e , the opi nion of t his ceps.rtmer 
t hat even tlou&h, under tt~ terms of the contr~ct, t 
compliance with the cont ract is carr ied ov6r i 1to t h 
biennium, there i s ro l aw t hat pr~vonts t he purchasi 
from en tering i n t o such a contract, s o long a s prope 
propr iations a re made by the l egislature to pay the 
due for t he delivery of t he coal under t he con tract 
this biennium. 

n 
was 
cer­

tior. 

Under the contr act, t he payment for the aeliver of 
the coal in another biennium i s no t a vi ol ation of t 
Cons ti t u tior for the r eason that the del ..~..ve ry is mad 
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another biennium when the purchase price is paid th ough 
an appr opriation made f or another biennium. 

Respectfully submitte 

1i. J . BUhKh 
Assistant Attorney ~en ral 

APPROVED I 

ROY McKITTRICK 
Attorney General of Missouri 

WJB : R 


