MISSOURI REAL ESTATE
COMMISSION - Trustee buying property to protect
taxes 1s not recuired to have license

from Commission.

February 24, 1942

Assistant Prosecuting Attorney
Cape Girardeau County

Cape Girardeau, Missourl IZ (///
A
' I4

Lon, Jemes A, I'inch, Jr. Fl LE

Dear sSir:

We are In recelipt of your request for an official
opinion, which reads as follows:

"Seoction 11,131, R, 5, lio. 1939, pro-
vides for the appointment by the County
Court of & suitable person to act as
trustee for the county to bid at tax
sales under Section 11,130, sald puare
chases to be made by such person as
trustee for the county. Such lands

or lots so purchased shall then be
sold and deeds ordered executed and
dellvered by the trustee on orde: of
the County Courtj; the proceeds of

the sale to be applied to the payment
of costs and taxes. The trustee re-
celves some compensation out of the
proceeds, the amount being determired
by the County Court, but not to exceed
10% of the purchase price received.

"Senate Bill No. 87, adopted at the
1941 session of the Legislature,

and appearing at page 424 of the
Sesslion Acts of 1941, sets out the
Act creating the Missouril Real Estate
Commission, anc provides that persons
buying and selling real estate with
certain exceptions must obtain a 1li-
cense from the Real Lstate Commission,
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Section 3 of thet Act provides in part
that it shall not apply to 'any pers-'n
selling recl estate unacer order of any
court,'

"I'he WMissourli Real Lstate Commission
has advlised the Trustee acting for the
County Court of Cepe Girardeau County
that inesmuch as he receives some conpen-
satlon for iis services he must have a
license to authorize him to ect in that
capacity. I should appreclate the
opinion of your office as to whelher
the trustee designated by the County
Court of Cape Girardeau County is re-
quired to have a license to act In

that capacity. 1t 1s my understending
that thls person does not otherwilse
engage in business as & resl estete
agent, and my request is based upon

the assumption that the only sales
made by him are of land purchased by
him as trustee for the county, same
being ultimately sold bty order of the
County Court pursuant to the provisions
of Section 11,131."

Laws of Miesouri, 1941, page 424, provides for & liissourl
Feal istate Conmission to control and regulste the buying
and selling of real estate in JAissouri, by persons in the
real estate business,

Section 1 of the Act_provldea thet a license must be
procured from the .issourl Keal Estate Commission by every
rezl estate broker, or salesman,

In Section & of the #«ct, & resl estste broker 1s defined
as:

"% +© * any person, copartnership associa-

tion or corporation, foreign or domestie,
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who advsrtises, claims to be or holds
.himself out to the public s a LICENSED
real e¢state broker or dealer and who for
a co pensation or valuable consideration,
es & whole or partial vocation, sells or
offers for sale, buys or, offers to buy,
exchanges or offers to exchange the real
estate of oth rs; or wﬂoileases or offers
to lease, rents or offers for rent the
real estate of others; who loans money
for others or offers to negotlate a loan
gecured or to be secursd by a deed of
trust or mortga~e on real property, ¥ #"

Sectlon & further »rovides, however, that:

® nor shall tiis sct aonply to

a recaiwer, trustee in bankruptey,
administrator, executor, or any person
selling real estate undcer order of any
court, nor to a trustee acting under &
trust agrecement, deed of trust, or will,
nor to the regular emoloyees thereof;

w3 _— (Underscorlnv ours.)

Section 11131 K., o, kigsowil, 1938, provides that a
county court of any county in order to proteet itself
from loss upon taxes cdue them, may, becaize of inadequate
bilds upon property sold for such taxes, appoint a trustee
to purchase seid lots, This trustee holds tlie property
for the benefit of all the funds entitled to participate
in the taxes azainst said property. The statute further
provides that:

" % % % A1l lands or lots so purchased

shall be sold and deeds ordered exe-
cuted and delivered vy such trustees
upon order of the County Court., # 4
Compensation to trustees as herein
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designated shall be payable solely
from proceeds derived from the sale
of lands purchased by them as such
trustees * ¥ i« "

There 1s no doubt thet a county court, in ordering a
sale of lhe land, acts Judiclally. As was sald iIn the case
of Dumm v. Cole County, 287 5. W, 445, 1. c. 448:

“ % % % The county court is a court
of record and in aeting upon matters
within its discretion, it exercises
Judiclal functions. In this case Cole
county stood in or attempted to assume
the relation of an owner or proprietor.
The county court acted as for an owner,
If the land in sult was property held
by Cole county, the determination of
the county court that it was expedient
to sell it in the manner and for the
purpose provided by the statute was a
matter within the dlserstion and power
of that court."

A reading of the above, discloses that the trustee
receives his compensation only when the lend 1s sold,
which propsrty is sold upon the order of the county court.
We believe it 1s clear that the trustee, as such, comes
within the exemption above, that 1s, that he is & "person
selling real estate under the order of any court®, and,
therefore, does not have to have a license to transact
such sale. ".e are aware of Lhe case of Kansas City v,
Fee, 160 S, %, 537, 174 ko. App. 501, in which 1t is held
that a {ireman employed Ly & school district came within
the purview of a city ordinance requlring all firemen in
charge of steam bollers to obtain a city license., This
case might be controlling if the statute did not spe-
cifically exempt persons selling under an order of court,



Eon, Jsmes A, ¥inch, Jr, -O= Februsry 24, 194c

COXCLUSION

A trustee apnointed by & county court to purchase
lands to protect the tax lien of the county, and to sell
such property, 1s not required to obtain a license from
the lissouri Real Estate Commission,

Respectfully submitted

ARTHUR O'KEiEPFE
Asslstant Attorney General

AP'ROVED BY:

ROY MeKITTRICK
Attorney General of kissouri
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