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sc_,OOLS : Sc]1oeJ board cannot use surplus to purc ... 1ase 

defer se bonds . 

Hon . J . B. Garrison 
Pr osecuting Attorney 
Johnson c.lounty 
Warrensburg , 1:.! ssouri 

Dear Sir: 

April 23 , 1942 

F \L E 

~ 

\:e ar e i :r. receipt of' your l etter of Apr i l 22 , 

-

J 

1942 , i n which you request an official opinion , as follows: 

"I would like to knov1 i f the 3chool 
3oard of a closed school could iLveat 
their surpl us funds i n Defense Bonds? 

"The County &up ' t . of 3chools B.ll d my­
self are of the opinion that they 
woul d be entitled t o so il.vest their 
f unds . ~~e would appreciate it very 
wuch if yo ~ would J i ve us your opinion 
conc8rning this matter . " 

For the purpose of this opinion , we are assuming 
that in your statement of facts you r efer to a · pommon school . 

Section 138 29 , H. s . Missouri , 1939 , provi des t hat 
where the,re is a balance in any county t r easury in this 
state to the credit of any special f und which i~ no longer 
needed , the balance must be transf erred to the credit of 
the general revenue fund of the county . This s~ction ap­
plies to a balance of any special fund . 

Section 13776 , R. s . nissouri, 1939 , provi des for 
the loaning out of money in the hands of the treasurer 
of a county collected for the puroose of consti t uting a 
sinki ng fund for the payment of the principal of an in­
debtedness incurred for ~hich bonds are outstanding or are 
i n litigation . 
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bection 13777 , R. s . Uisoour~ , 1939, provides for the 
loar in~ of th~ money collected in for the purpose of uay1ng 
out of the sinki~ fund for tho paycent of the bonds out­
standing and further provides that upon a loan of such money 
so collected the county shall cause the mortgn0e to be se­
cured by lien on real estn~e tith other restrictions . 

Section 13782, R. s . l:lissouri , 1939 , provides that in 
case the county court has loaned the money held for the pur­
pose of paying the bonds and interest outstanding which are 
i r lit1gat1oP or undue may , instead of loaning t~e money and 
taking as security loans on real estate , purchase bones of 
t he Dnited utates or the ~taLe of kissouri, which bonds are 
to be held ir trust for the fund or funds to which the money 
applied to their purchase belong and shall be so expressed 
in the public records of the county . 

From the facts stated in the r cuest for t his opinion 
the funds expected to be used nre from the school surplus 
funds ard are rot 1.ro. funds collected in for tho purpose 
of paying off a bonded iPdebtedness . 

There is no question but that the county court is 
l imited to their statutory powers and duties and would be 
l iable if they misuse tte funds out of the general revenue . 
That the county court must follow the statutes specifically 
was held in the case of Missouri Twp ., Chariton County v . 
Far mers' Eank , 42 s . ~. (2d) 353, 1. c . 356, whore the court 
said : 

"These statutes wero er.actcd by the 
LeJisl eture for a. purpose ~ that is , 
to safeguard the funds of the public , 
to establish a regular procedur~ , and 
prescribe an orderl y manner i n which 
the public funds may be expended. -;} -.: " 

It has a lso been held that the county courts are not 
the general agerts of the county or of the state and their 
powers are limited and defined by law. It wa8 so held in 
King v . laries County, 249 s . ' . 418 , par s . 1-2, where the 
court said: 

-. 
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"It has been held unifot•ml y ths.t 
county courts ar e not the se~eral 
agents of the counti es or of the 
s tate . Their po~'ers are limi ted 
and defired by law . 'I'hey have or ly 
such aut!.ori ty r i s expressly gr anted 
them by statute . butler v. Sullivan 
County, 108 . .'o . 630 , 18 s . . 1142 ; 
Sturgeon v . hampton , 88 J.o . 203 ; 
Bayles~ v. Gilbs , 251 o . 492 , 158 
s . \"' · 590 ; Ste1res v . l< rani:l1n Count y , 
48 l o . 167 , 8 P.'r" . 1 en . 87 . ll.ds is 
qualified by the r ule trat the expr ess 
grart of power carries with it such 
implied powers as &re neces sary to 
carry out or matE> effectual the pur ­
poses of the auth:;ri t y expressly gr an­
ted. 3heidley v . Lynch, 95 ~ ... o . 407 , 
8 ~ . V. 434 ; Walker v . Linn Lounty, 
72 uo . 650 ; Sta· e ex rel . Bybee v . 
l1ackmann , 276 no . 110 , 207 s . w. 64 . 11 

Al so , 11' t he case of J orr1s v . Karr , 114 s . W. (2d) 
962 , par . 3 , the court said : 

tt in Stur geor v . Hampton , 88 L.o . 203 , 
at page 213, the rule was earl y an­
nounced , ·hich has been gener al l y 
r ecogn i zed in this s tate as f ollows: 
' The county courts ar e not the gener a l 
agent s of thb countie s or of the sta te . 
Their po~ers ore l i mited and defil'ed 
by law . Ihese statt·tes constitute their 
warr ant of attorney. Vfuerever they step 
outside of ar.d beyond t:t.is statutor y 
aut hor ity the i r acts are voi d .' The 
court goes o~ to s _y that it shoul d 
go far to uphol d the acts of the 
count y court when they ar e merel y 

-----



.• 

Hon . J. R. Garrison - 4- Apr · l 23 , 1942 

irregular , but such a cts a r e not 
irregularities and are void ~hen made 
without any warrant or authority in 
law. " 

Also, in the case of Jensen v . Wilson ~wp ., Gentry 
County, 145 & . • •• (2d) 372, pars . 1-2, t he cour t said : 

" 'l'he onlly quest i on for .::>ur determirta ­
tion is ·-h;)thcr the warr ants are v...,id 
because they ~oro issued OL claims 
which had not beer verified. ~e find 
no decision of our courts or this pre­
cise ques tion . l ... owever , we have con­
s idered Section 12301 and other sec­
tions pert aining to the all owance and 
paymen t of cl a ims . \e have said these 
s tatut es are enacted to establish a 
r egular and orderly pr ocedure in the 
expenditure of nublic funds for the 
purpose of safel~arding the funds and 
to permit the v i ola tion of these statu tes 
wou ld open the door to f r aud . Accor ding­
ly, we held that l aws for the protection 
of public funde must be heeded and said 
that thi s court should announce rules of 
law which require a complianc6 with such 
laws and sho ld not permit an evasion of 
their pl ain i n tent and nurpose. ~is­
souri 'l ownship , C-hari ton C-ounty v. l<ar­
mers' bank of ~orest Gr een , 328 ~o . 868 , 
42 s . w. "2d 353. " 

Section 10434 , H. ::> • ••. o ., 1939 , r eads as follows: 

"rbenever i t shall be found that any 
school u.i s t r i ct has any surpl us funds 
in the county treasur y , the d irectors 
of such school di strict may make appli­
es tion , i n writing , to the county court, 
setting forth that school funds are 
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accumulating beyond the wanta or 
necessities of such district . Upon 
such application, it shall be tt.e 
duty of the county court to cause 
such funds to be loaned for the use 
and benefit of such school district. " 

Also , Section 10435, R. s . ~issouri, 1939 , reads as 
follows : 

"Such school funds shall be loaned 
at the same rate of interest and ir. 
the same manner as township school 
funds are loaned: Provided, that no 
school tax ah:lll be l evied in such 
district other than for ircidental 
expenses durin~ the time for which 
such surplus fund is sou~nt to be 
loaned; and or ovided further , that 
a free public school shall be main­
tained in such school ~i strict for 
at least eight r.loflths in each year . " 

'l'he above section provides that the school funds shall 
be loaned at the same rate of interest and in the sa~e manner 
as township school funds are loaned. 

Township school funds are loaned, as set out i - See­
~ .... tion 10383, n. s . J.~issouri, 1939, which reads as follows: 

"Vlhenever there shell be in the 
county treasury any money belong­
ing to the eanital of the school 
fund of any township therein , the 
county court of such county ahall 
loan the same for tho highest in­
terest that can be obtained, not 
exceeding ei:;ht nor less than f our 
per cent per annum , upon conditions 
and subject to the restrictions 
hereinafter set forth. " 
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The manner of loaning t he money is sot out in bection 
10384 , R. s . tU asonri , 1 939 , wlich does rlo t provide for the 
purchase of Defense Bonds . 

Section 10385 , R. &. i a souri, 1 939 , specifically sets 
out the form of mortga3e notice of sale, fees, etc . , and does 
not provide for the purchase of Lefense Bonds . 

C')l ~ vSlOl, 

· In view of the above authorities , it is the opinion 
of this departmort that the sc! ... ool board of a clo:1ed school 
cannot inves t its surpl us funds i n Defense -onds , and, if 
the school is permanently closed , the surpl u s Bhould be 
r eturned to t ho ~encral fund, as provided in Sect ion 138 29 , 
h . S . 1,issour1 , 1939 . 

Respectfu lly submitted 

/ 

W. J • BUR.l\B 
Assistant Attorney General 

APPROVLD: 

RvY McKl1'l'RI C.t<: 
Attorney General of ~issouri 

V.J B : Rf! 


