MUNICIPAL JORPORATICNS:

MARSEAL: VACANCY = Marshal of City of the third class
does not forfeit office by being

drafted into the Army.

December 30, 1942

Honorabvle J, K, Garrison
Prosecuting Attorney
Johnson County
Warrersburg, ~issouri

Dear Sir:

FILED

52

e are 1in receipt of your request for ar opinion,
under date of Lecewber 2t, 1942, which reads as follows:

"lhe Mayor and Uity Council of the

City of Varrensburg have requested

me to write you for an opirion con=
cerning their City darshal.

"ihe facts ars as follows: The
Karshal was drafted into the Army

last week, Ils term does not expire
until April of 1943, Fe aonointed

no deouty and there is no ¥arshal at
this time. The Xayor and Council
desire to know whether they will have
to pay the larshal his salary for the
rext four morths even though he 1s not
here and has appointed no deputy. |
might add that Warrensburg is a City
of the third class. They are also zoi
to appoint a2 marshal,

"1 am writing you at the reguest of
llayor Shelton snd am svre that he and
the City Council will appreciate it if
you will fcrward ar opinior concerning
this matter,"

ng
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Section €269 L, S, l'issouri, 1939, reacs as follows:

"The following officers shall be elec-
ted by the qualified voters of the cilty,
to wit: Mayor, police judge, attorney,
marshal, assessor, collector, and trea-
surer, IThe terms of office of each of
the said officers shall be two years,
except the office of mayor, which shall
be a four-year term. This section shall
not apply to eny of sald officers elec~
ted prior to the date it becomes efiec-
tive, but any person holding any of the
sald offices at the time this section
becomes effective shall serve the term
for which he was elected, All officers
shall hold office until their successors
are duly elected and qualified. The
attorney shall be & person learned in
the law,"”

The above section specifically states that the term
of office of the marshal ir a city of the thiprd class is
two years. ’

In your request you state that the clty marshal of the
city of "arrensburg was drafted into the Army. It has
been held by the -upreme Lourt of this State, that where
a county offlicer has been drafted into the Army he does
rot forfeit his office. It was 80 held in the case of
State of iMlssourl, ex inf, Koy licKittrick, Attorney General
of the State of lissouri, Lkelator v, Wade "ilson, kespondent,
o, 32087, (not report.ds. In that opinicn the court in
atating the {acts of that particular case, and In holding
that the offlcer did not forfelt his office by belng drafted
into the Army said:
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"At the gereral election in 1938

one Join K, Wall was elected cir-
cult clerk for the usual term of

four years. He discharged the duties
of his office until february l€, 1942
when he was inducted under the Selec-
tive vervice Act into the Army of (lhe
United States as a private. Le was
sent to fort Leavenworth, Kansas and
later to Camp Roberts, California,
After iall's induction the circult
clerk's office was carried on by his
deputy until April 7, 1942 when she
turned over the oifice to respondent
under threat of veing held in con-
tempt of the circult court.

"The cquestiorn for decision is wvhether
Wall's inductior into the army under
the Selective Service Act resulting
in his inability personally to per-
form the duties of his office caused
him avtomatically to forfeit his of-
fice,

"it is our judgment that %ell did not
forfeit his office by telng drafted
into the military service of hls coun-
try. This would be equally true 1if
he had volunteered for the duration,
particularly ir view of our universal
military service,"

Under Section 6875 K, 5, lissourl, 1939, the mayor may,
with the consent of the majority of all the members elected
to the city counell, remove from office for cause shown, any
elected officer of the city.
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Section €904 ik, -, Milssouri, 1939, reads as follows:

"'he council shall, by ordinance,
provide for tie removal of any
marshal, assistant marshal or
policeman ﬁuilty of misbehavior
in office,

Under this sectior an ordinance must be passed to
provide for the removal of the marshal.

In Sectlion 6875, supra, which provides for the re=-
moval of an elected officer, it is specifically stated,
"for cause."™ FBEut, under the holaing of the case of Stste
of Missouri, ex inf, Koy KcKittrfck, Attorney Genersl of
the State ~f Missouri v, i/ade Wilson, supra, the drafting
of an elected officer Into the United States Army is not
a "cause" sufficient to forfeit the office. The Lourt
in the Vade wilson case, further, in construing Section
18, of Article 11 of tie Constitution of Kissourl, sald:

"We have held in a case similar to
this where e circult judge was called
into sctive military service that Art.
11, Sec. 18 of our Constitution, 'that
no person elected or appointed to any
offlce shall hold such office without
personally devoting his time to the
performance of the duties to the same
belonging,' was desicned to prevent
'farming out' the performance of the
dutles of an office to another for the
convenience or profit of the officer
and did not apply to the situation we
were there consicdering., State ex rel.
YeGaughey v, Grayston Mo. s 163
S, W, (2d) 963, # =+ = % u "
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it is true, that under Sectlion 62875, supra, the
mayor end council may remove arn elected officer in citles
of the third class for cause, but the Supreme Court of
this State, in the case cf State ex rel. v. bright,
224 Yo, 514, 1. ¢, 529, in passing upon such an ordinance,
sald:

"fhe ordinsnce irn question provided
for the suspension of any officer

of the city for such acts of mal-
feasance and misfeassnce and of of=-
ficiel inccrmpetency, as are ccntalned
in these chearges against the city
rarshulo

"ihese constitutional questions are
really outside of a discussion neces-
isary to determine this case. The
iquestion here 1s what 1s the real
character of thls court of impeache
ment? If it is a court within the
meaning of the Constituticn, then all
questions as to constitutionslity of

the laws under whieh the court acts can
be determined in & proceedirg in prohibi-
tion, but if 1t is not such court, then
relief must be sought in some other pro=-
ceeding. S0 that efter all the socle
question to be determined is the charac-
ter of the body which was trylrg Mekelll
for his officisl 1ife. To ocur mind it
is not suech a bocy to which & writ of
prohibition can be directed.”

In the above holding, 1t is very significant that
the suspenslion of the officer must be for malfeasence, uis-
feasance or Incompetency.

Section €898 K, 3, klssourl, 1939, reads as follows:
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"The marshal shall be chief of
police, ané shall have power at

all times to make or order an

arrest with proper ovrocess, for

any offense apainst the laws of

the city, end keep the offender

in the city prison or other proper
place to prcvent his escape, until

a trial cen be had before the proper
officer, unless such offender shall
give a good and sufficient bond for
his sppearance for trial. %The mare
shal shall also have power to make
arrests without process 1ir all cases
in which any offense against the laws
of the city shall ve committed in his
presence, lie shall collect all fines
assessed in the police court, and pay
the same into the city treasury.”

Under this section the mershal of a city of the third
class, such as Warrensburg, shall be the chief of police.

Section €899 R, 5, Hissouri, 1939, reads as follows:

"There may be one assistant marshal,
who shall serve for a term of one year,
and shall perform the duties of the
marshal et such times as the marshal
may bte absent, disqualified or unable
to act, At other times, the assistant
marshal shall render services as a
regulsr member of the police force."

Sectlion 6901 R, S, Missouril, 1939, reads as follows:
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"The manner of appoirting the
assistent mearshal and all police=-
men of the city, as well as the
duties of the same, shall be de=
fined by ordirance,"

Under the above two sections there may be an assise
tant marshal, who may be appolinted under sn ordinance which
has been passed by the city council. In the #ade #“ilson
.case, supra, the court, in its opinion said:

"ie come to the conclusion that
there is nothing ir the law, cone
atitutioral, statulory or common,
which requires us to hold that %Wall
has forfeited his office by becoming
a soldier in the army. ‘herefore,
the oilice was rot vacant and the
eppointment of respondent was un-'

authorized, L

'"We can readlly antlcipate tist

local inconvenience can result

where an officeholder goes to war,

it seems to us that some provision
might be made, where there is none

at present, for a substitute, an
officer locum tenens, to fill the
office whille the regular officer is
performing the greater duty of de=-
fending his country. 'ounded soldiers
are slready returning to civilian life.
Suprosing there ls an office-holder
among (hem, would ihere be anyone who
would not agree but that he should serve
out his term of office if he were able?
S0 it should ve with every soldler who
hes the good luck to return, (e use
the term soldier to irclude all ser-
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vice ?en.)

"However, the matter of providing

for sybstitute offlicers is for the
attenﬂion of the Legislature which
will convene within a mornth. The
Supreme Court of Florids recently
held constitutional an act which
secured to sl) steite and county offi-
cers thelir tenure in cgse they were
called to the armed forces and which
authorized the governor to designate
another to perform the duties of the
office during such abserces but not
longer then the remainder of the term.,
Re Advisory Opinion, Fla. s

8 So. (2d4) 26, 140 ALR 1481, # = = "

In the matter avove set ocut, iIn the filrst paragrapi, the
court specifically held that the office of circult clerk wes
not forfelited by reason of his being drafted into the Army.

In the second paragraph above set ocut, ‘he court, in re-
viewing its holdlng, surgested that the legislature next cone
vening should make some arrangement for the sppointment of
g temporary officer during the abserce of the elegcted of-
ficer,

Under the facts set cut 1ln your request and urder tils
holdirg as sbove set cut, tihe legislature of this btste saw
fit to e¢nact tection 6899, suprs, whilch provided that the
assistant marshal shall perform &ll of the cdutles of the
marshal vhen he may te absent, dlsqualified or unable to act.

Under Section €901 K. S5, iissouri, 1939, the legislature
provided that the manuer of sppoluotment of the assistant
marshal should be coverned ard defined by ordinance.
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i am sassuming thet the city of '"arrensburg has such
an ordinance.

In ywour reguest, you slso stzte that the mayor and
city coancil will appoint & marshal. Under the holdlng
in the Vade “ilson case, surra, there is no vacarcy in the
office of the marshal of ‘srrensburz, but-the mayor and
council may appoint en sssistent mersial who shall perform
the same duties as the mershal,

Also, under the holding of the "ade Wllson case, supra,
ro proceeding can be had at this time to oust tihe marshal,
ihe holdéing specificelly stutes:

e ow 'An office presently filled
cennot become vecant without & re- .
movel elther veluntary or involuntery,'
Stute ve %ellinton, 5 lev. 3289. wall

has not voluntarily removed himselfl

from his office, In fact the cortrary

has been indlested by him, Fo irvolune-
tary proceeding to remove him from of-
fice was had. Lor could such & proceed-
ing be carried on over objection because
of the boldiers' arc Sailors' Civil Kelief
Act so long as "all 1s on active duty.

50 Us Lo ve A, 4ppendix, Sec., 501 et seg."”

You also ask whether the c¢ity will have to pay the
marshal his salery for the next four months, even though
he is not here anc has appointed ro deputy. The Supreme
Court of this Stele has held that so long as an elective
officer holds his office, has rct forfelited it, and has
rot been ocusted by any proper procedure, he is entitled to a
salarye.

in tke case of bBates v, St. Louils, 153 #o. 18, 1. c.
20, the ccurt sald:
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"It 1s well settled law that 'a

public officer is not entitled to
compensation by virtue of a contract,
express or implied., The right to
corpensatlior exists, when it exists

at all, as a creature of law, and as

an incident to the office ¢ « o »

"ihe salary belor: s to him as an inci-
dent to iils office, and s0 long sas he
holds it; and, wher limproperly withheld,
he may sue for ancd récover it. When he
does s0 he is entitled to its full amount,
not by force of any contract, but bacauao
the law attaches it to the offlce.

(Givens v, Laviess Co., 107 lio. loc. cit.
€08, €10; Fitzsimmons v,. brooklyn, 102

he Yo 5363 Stete ex rel, Chapman ve "al-
bridge, 153 .o. 194,)

"As is well sald in 1hroop on rublic (ffi-
cers, sec, 500, quoting from FRotinson, J.,
in People v. Green, 5 Daly (4. Y.), DD
268’ (69:

"'The right of an officer to his fees,
emoluments, or salary, is such ouly as

1s prescribed by statute; and while he

holds the offlce, sueh right 1s irn no way
impaired by his occasioral or protracted
aibserce from his post, or negloct of his
cuties. ouch derelictions iind their cor=
rections 1lr the power of removal, ispeaclment,
and punishment, provided by law. ihe compersa-
tions for oif'lecial services are nol fixed upon
any mere principle of quentum merult, but upon
the jucrment e£nd conslderation of tte legis-
lature, as a Just medium for the services
which the oiflcer may be called upcn to pere
form, ihis may in many cases be extravagant
for the specific services, vhile in others
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they mey furnish & remuneration

which is wholly inadequate. Jhe tlme

and occasion may, Irom change of cir-
cumstances, render the service onerous
and oppressive, and the legislature may
elso incresse the duties to any extent

it chooses; yet nothing additional

to the statutory reward can be claimed by
the officer. He accopta the office "for
better or worse;" and whether opnressed
with corstant and overburdening cares,

or enabled from absence of claim upcn

his services, to devote his time to his
own pursults, his fees, salary, or statu-
tory compensation constitutes what he can
claim therefor, and is yet to be accorded,
although he performs no substantial ser-
vice, or nezlects his dutlies . .

The fees or salary of office are quicquid
honcrarium,” sand accrue from mere pos-
session of the office'" (Underscorings ours,)

Also, in the case of Cavanee v, City of iilan, 99 lo,.
Appe €72, which 1s a case where a marshsal had sued the
city of Milan for his salary which he claimed due him,
even though, through illness, he had rot performed his du-
tles, at page €674, the court said:

"And plaintiff was entitled to his salery
for the time during which he was sick

and unable to perform the duties of the
office, Lates v, ot, Louis, 153 o, 183
State v. albridge, idem, 194,"
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. 1t is, therefore, the opinion of this department, that
the marshal of ihe city of lsarrensburg has not forfeited
his office by ressor of hls heving been drafted irto the
Army, end the mayor and cily council of the city of Varrens-
burg cennot appolnt a mershal where there ls no vacsancy.

it 1s further the opinior of this departmert tiat
the mayor &rd city cournecll of the e¢lty of Warrensburg may ap-
point an asslstant mershal who shsll perform the same dutles
as the marshal,

It is further the opirnior of thlis department, that

the city of "arrensvurg should pay the marshel his salary

for the next four months, providing he retains his office
as marshal.

Respectfully submltted

We Jeo BURKE
Assistant Attorney General

AFPROVED?

ROY WeKITTRICK
Attorney General of ilissouri

WJB:RW ’



