OF'"ICERS: Conviction in Federal Court does not create vacancy.
VACANCY : Service can be had on officer at usual place of abode,

March 17, 1942

Hon. J. Re. Gldeon
Prosecuting Attorney

Teney County F l L E .
Forsyth, lissouri :

Dear oSir: | | R -

!

We are inirecqi?t of your request for an opinlon,
which reads as follows:

"Shermsn H. Eray, County Treasurer of
Teney vounty, entered a plea of gullty

of using the meil to defrszud. You proba-
bly are femilier with the case as the
triel was in the Federsl Court in Jeffer-
8 O1) Gity.

ay has not resigned, salthough he is
serving time in & Federal Prison,

is attempting to hold seld office

afid has installed a deputy in sald of-

fice who 1s acting for said treasurer,

"When he was sentenced and incarcerated
did that crecate & vacancy in sald office,
or will it be necessery to institute quo
warranto proceeding to have the office
declared vacant? This man, so I under-
stand, is incarcersted outside the state
of Missouri and if an action must be filed
what method would have.to be used to ob-
tain service?”
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Your first question 1s whether or not the fact that
Sherman K. Eray was sentenced and incarcerated would
create avacency in the office.

Section 2, Article VIII of the Constitution of Mis-
sourl, providea, as follows:

"All citizens of the United States,
including occupants of soldiers' and
sallors' homes, over the age of twenty-
one years who have resided in this state
one year, and in the county, city or
town sixty days lmmediately preceding
the election at which they offer to vots,
and no other person, shall be entitled
to vote at all elections by the people:
Provided, no idliot, no insane person

and no person while kept in any poor-
house &t public expense or while con=-
fined in any public prison shall be
entitled to vote, and persons convice
ted of felony, or crime connected with
the exereise of the right of suffrage
may be excluded by law from the right

of voting."

Section 4561, Article 5, Chapter 31, R, 5, Mo.,
1939, reads as follows:

"Any person who shall be convicted of
arson, burglary, robbery or larceny,
in any degree, in this article speci-
fied, or who shall te sentenced to ime
prisonment iIn the penitentisry for any
other crime punishable under the pro-
visions of this article, shall bve in-
competent to serve =8 a juror in any
cause, and shall be forever disqualil-
fled from voting at any election or
holding any office of homor, trust

or profit, within this state: Pro-
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vided, that the provisions of this seec-
tion shall not apply to any person

who at the time of hls convictlion shall
be under the age of twenty years: Pro-
vided further, that in all cases where
persons have been convicted under this
article the disqualification provided
may be removed by the pardon of the
governor any time after one year from
the date of conviction,"

Sectlion 479€6,Article 8, Chapter 31, R, S, Missouri,
1939, reads as follows:

"Every person shall be convicted
of any felony, punishable under any of
the provisions of this article, shall
be thereafter disqualified from hold-
ing any office of honor, profit or
trust, or of votlng at any election
eithin this state,

In construlng the above section of the Constitution,
and the two sections as enacted by the legislature by
reason of sald Article V111 of the Constitution of Mis-
souri, this office, on October 3, 1938, rendered an
opinion to the lonorable J. E, Woodmansee, Chalrman of
the DBoard of Election Commissiorers in Jackson County,
Kansas Uity, Missouri, in which we held that persons
convicted in the Federal Court, or in the courts of
other states, are not disqualified to vote in MNissouri,
The question of holding office is also taken up in the
sections which refer to the qualifications to vote, and
for that reason we hold that the conviction in a Federal
Court does not disqualify a person from holding office
in this State, We are enclosing a copy of the opinion
herein described.



Hon, J. K. Gideon -4- Marech 17, 1942

Section 18, Artlicle 1I of the Constl tution of
Missourl, reads as follows?

"That no person elected or appointed
to any office or employment of trust
or profit under the laws of thils State,
or any ordinance of any municlpality
in this Stete, shall hold such office
without personally devoting his time
to the performance of the dutlies to

the same belonging,”

By resson of the above sectlion of the Constitution,
the legislature enacted Section 12828 K, 5. kissouri,

1939, which reads &s follows: {

"Any person eleected or apnointed to
any county, city, town or township
office in this state, except such
officers as may be subject to re-
movel by lmpeachment, who shall fall
personally to devote his time to the
performance of the duties of such
office, or who shall ‘-be guilty of

any willful or fraudulent violation
or neglect of any official duty, or
who shall knowingly or willfully fall
or rcfuse to do or perform any of-
ficial act or duty which by law it

is his duty to do or perform with re-
spect to the executlion or enforce-
ment of the criminal laws of the state,
shell thereby forfeit his office, and
may be removed therefrom in the man-
ner herelnefter provided,"

The above section is not applicable to proceedings
for the removal of an officer under a particular statute,
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for the reason that this section aprplies where there

is no such particular stztute, (Stste ex rel v, Peters,
(App.) 94 S. w. (2d) 930; State ex rel v, Sartorius, 95
S, W, (2d) 873,)

Section 12828, supra, declares that the officer
shall forfelt his office if he fsils to personally devote
his time to the performance of the duties of such office,
Under thls section of the statutes it mskes no difference
if the officer has a competent deputy in charge of the
office, he must personally devote his time to the office.
1t was s0o held in the case of The State ex rel Tilley v,
Slover, 113 No. 202, 1. ¢. 206, where the court said:

" % % x The grave abuses that could,
and did creep into the public service
under that law, by which the honors and
emoluments of an oifice could be accepted
by one person and the performance of its
duties 'farmed out' to another, for con-
venience or profit, furnished a cogent
and sufficient rceson for this consti-
tutional enactment. The wholesome doc-
trine that 'public office 1s a public
trust' was fortified by its provision,
declaring it also a personal trust,

and that no person should thereafter
hold office in this state who did not
personally devote his time to the per-
formance of his official duties. That
he may have deputies, who, under his
supervision and control, may assist

him in the performance of his official
functions, does not dispense with, nor
in any way lessen his obligation to
personally devote his time to their
performance. That this wise and salu-
tary provision of the constitution may
be enforced Lhrough the provisions of
the statute under consideration as to
this particular class of officers, we
have no doubt,”
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Also, in the case of oState v. Yager, 260 Mo. 388,
l. c. 403, where the court said:

" & x % The defendant was the sheriff
of Plke county. It was his duty under
the law to be and remain in attendance
upon the eircult court of his county
when the same was in session (Sec,
11212, R, S, 1909), unless by other
pressing official cutles, or by illness,
I or some other xwful reason he was pre-
verted therefrom., In other words, de~-
fendant had no right wilfully, without
cause, to absent himself from his coun-
ty and Stale, as the record shows that
he did, during the two days mentioned
in the instruction complained of in
this case, I1f he had the right to so
absent himself for two days, without
any excuse whatever, and wilfully, as
he did, then he had the right to ab-
sent himself for two months or two
years, and it 1s no excuse that during
his sbsence his deputlies may have per-
formed as well, or better than he, the
dutlies made iIncumbent upon him by law,
Especially upon the facts in this case
was this Instructlon properly refused
and the converse thereof properly given.
This 1s so for the reason that the proof
shows that the absence of the sheriff
from his attencance on the court was
due to the fact that he had fled to a
foreign State with the intention and
solely for the purpose of avolding
arrest upon a warrant for a criminal
offense, to-wit, for assault and bat-
tery, which warrant was, as he well
knew, in the hands of the coroner of
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Pike county for service on him, Whsat

1s here sald will dispose of the excep-
tions taken by defendant to the refusal

of the court to permit him to show that
during his absence certain deputy sheriffs
properly performed the duties of his of-
fice. As we have sald, it was no excuse
for his derelictiorn that certain deputies
appointed by him may have done the work
for which he was elected. There are cer-
tain elements of perscnal selection end
personal responsibllity imputed as domi-
nating the minds of the voters in the
election of officers who shall perform

the statutory dutles in the several coun-
ties. To take the view of defendant would
be tantamount to saying that the selec-
tion of the voters is transferable and
delegable on the part and at the unre-
stricted will of the elected, a thing
which the Constitutioun 1ltself specifically
negatives, by provliding generally that
officers shall devote thelr time personally
to the duties of the several offices to
which they have been elected. (Constitution
of 1875, art., 2, sec. 18.,) We must there-
fore rule these objections and all of them
against defendant,

You also inquire how to obtain service upon the
defendant, or officeholder, who is now serving time in
a federal prison outside the State of Missouri.

Sectlion 12829 of Article 3, Chapter 83, reads as
follows:

"When any person has knowledge that any
officlel mentioned in section 12828 of
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this erticle has failed, personally,

to devote his time to the performance

of the duties of such offlice, or has
been gullty of any willful, corrupt

or fraudulent violations or neglect

of any official duty, or has know=-

ingly or willfully failed or refused

to perflorm any officlal act or duty
which law 1t was his duty to do

or perflorm with respect to the execu-
tion or enforcement of the criminal

laws of this state, he may make his
affidavit before any person authorized
to administer oaths, setting forth the
facts constituting such offense and
file the same with the clerk of the
court havin: jurisdiction of the of-
fense, for the use of the prosecuting
attorney or deposit it with the prose-
cuting attorney, furnishing also the
names of witnesses who have knowledge

of the facts const tuting such offense;
end it shall be the duty of the prose-
cuting attorney, if, in his opinion,

the facts stated in said affidavit
justify the prosecution of the of-
ficlial charged, to file a complaint

in the c¢ircult gourt as soon as practic-
able upon such affidavit, setting forth
in plain and conclse language the charge
against such offiecial, or the prosecuting
attorney may flle such complaint against
such official upon his officisl ocath and
upon his own affidavit,”

In the filing of the complaint against Sherman R,
Bray, County Treasurer, this section of the statute should
be specificelly followed., The procedure under this sec-
tion of the statute is the same as the civil procedure
in civil actions, or suits, It was so held in State v.
Yager, 250 Mo, 388, at 1, ¢, 401, where the court said:
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"Turning to the other objection, that
this is not such a case as contemplates
the granting of & change of venue, we
find that the statute which prescribes
some at least of the procedure required
to be followed in actions under this
article to remove derelict officers,
prcvides that 'all actions snd proceed-
ings under this article shall be in the
nature of clvil actions, and tried as
such,' (See. 10209, K. S. 1909.) We
thus observe that the Legislature it-
self has seen fit, for reasons no doubt
sufficient to the lawmakers, to pre-
scribe specifically the nature of this
proceeding, snd that they have denominated
it in express langaaga a 'eivil action,!
# # % ® B %

Also, Section 12833, Article 3, Chapter 83, R. S.
Missouri, 1939, partially reads as follows:

" % # 3 All actions and proceedings
under this article shall e in the nature
of civil actions, and tried as such,"

Since the procedure under Sectlon 12829, suprs, is
the same as in other civil actions, service can be had
upon the offlceholder, or defendant, in the same manner
as in other civil actions., The service can be obtalned
by personal service as set out in Section 880 R, S,
Missouri, 1939, which partielly reads as follows:

"A summons shall be executed, except
as otherwise provided by law, either:
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% & % % # by leaving a copy of the
petition and writ st hlis usual place
of abode, with some person of his
famlly over the age of fifteen yﬁars;

%€ 3 = = w = - 3 - 3 -
-

By leaving a copy of the petition, whick 1s the same

as the complaint, and a copy of the writ, with hls wife,
or child over the age of fifteen years, proper service
could be had, If he has no usual place of abode, where
the above service can be had, it will be impossible to
file any proceedings, for the reason that the service
in this asction cannot be had by order of publication

as set out in Section 8%1 R, 3, Missouri, 1839,

CONCLUS ION

In view of the sbove suthorities, it is the
opinion of tnis department, that the conviciion in a
Federal Court of Slierman R. Ersy, County Ircasurer of
Taney County, does not creste & vacancy in the office
of County Treasurer.

It 1s further the opinion of this department
that service can uve had upon Sherman i, Bray, who 1is
now confined Iin a Federal Frison outslide of the State
by leaving a copy of the complaint and writ at his
usual place of abode, with a member of his family over
the age of fifteen years.

Respectiully submitted

APPROVED$
We Jo BURKE
Asslstant Attornéy Ueneral

ROY McKITTRICK
Attorney General of Missouri
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