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HIGhWAYS ~ ( 1) ~tate or County does not hold fee simple 
title to lands conveyed ~or highway pur­
poses . 

( G) Abandoned hip:hways r ever t to abutting land-
owners . 

July 9., 1942 

Fl LED 
Hon . Arthus u. Goodman , Jr. 
Pro re cu tine Attorney 
Kennett, Mi ssouri 5 
Dear Mr . Goodmanl 

This is to acknowledge recelpt of your letter 
of July 4, i'n which you request t he opi nion of t h ie 
department . Your letter i s as follows : 

"As you may know, tho United ~tates 
Government i s now making preparations 
to t ake over appr oximately 3200 acres 
of land in this c ounty f or the purpose 
of establi shing a basic air training 
school , together wi t h a fow other 
tracts t o be used as auxiliary l and i ng 
fiel ds . It will also be nece ~sary for 
them to acquire title to certain roads 
in order tha t t he fi eld may not be crossed 
by roads or travel . 

"The U. S . Engineer!! have reque s ted that 
I obtain f rom you an off icial opinion 
relative to the title to the r eal estate 
now used as a road . Does the Ltate , or 
the County , a s the case may be, hol d f ee 
si mpl e title t o t h i s l and? Will it re­
vert t o t he ad j oi ning l andowners i f and 
when it ceases to be used for a r oad? 
In shor t , exac t l y ho'fl is t he title 
h eld? 

" They state that it is the prac tice of 
the Gover nment t o obtain such an opinion 
in each st t e where a project of t h is 
kind is undertaken . I enclose copi es of 
right of way deeds procu red f r om Messrs . 
Suyro , Berry and Smith, which I am in­
formed r epresent all t ho t ypes of convey­
ance s covering t he roads in ques tion . " 
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Hon . Arthur U. GooQ~an , Jr . - 2- July 9 , 1942 

Attached to your letter o~ request are three 
specimen riL ~t of ay deeds which you state represent 
all the trpes of convoyancos coverl~ the roads in ques­
tion . You s~bmit two questions for us to answer . Your 
first :-U.estion 1:-: Doe~ the .... tate , or the county , as 
the ca~e may .>e , ~ lold fco sl nple tl tle to this lund? 

It will ue noted that each of the three deeds 
submitted by yo~ are designated aE ri~ht of way deed~ , 
and was exoc~ted for a consioeration of one dollar . Two 
of the deeds convey the right o£ way to the County of 
D..tnklin and the other conveys the right of wo.y to the 
State of Ui~aourl . Euch of these definitely say that the 
l nnds therein de~cribed are conveyeo for the pur ose of 
establif:hin und maintainin " public road or hir hway . 

nte l ~neral ~tlo with referonce to deoda of this 
k1nd which convey land for h1flh ay purpo~os is that the 
grentor , doee not part with tl.~.e fee sim?le titlo to the 
land conveyed , but on1 y conveys an ea~eoent or right of 
;ay over the lnnd. T.he rule 1~ stated succinctly in 25 

Am. Jar., Sec . 132 , ss follows : 

u In tho absence of a statute ··~res sly 
providlng for the acquisition of the 
fee , or of a deed from the own&r ex -
preesli -;onve~ the fee , ,l "'· a h i t:h­
y;ay is established by jedica t l..>n or 
prescrip tion, or by ~he direct aetlon 
of the public a .thorities , tho public 
acquires xr.ercly an easenent of passo. e, 
the fee titlr rornainlng in the lnnd .. 
OmlOr • " { under!lcoring ou r... ) 

XLi~ general rule is sustained by many Uissouri 
ca8es , mnong them being the case of Neil v . Independent 
Realty Company, 317 h!o . 1235, 298 5 . W. 363 , 1. c • 367, ·. 
wherein th,o court ::;aid: 

n ' T'ne r1c!ht acquired by the pu'bl ic in 
re~pect of lana devo ted to hi~h~a; ptr­
poses is ordinaril y a mere easement of 
pa~sage ovor it, ~lth the powers and 
privileges incident thereto , the fee 
t~tle re~a1n:ng as it ~as before the 
high~ay was c ?tablished. '" 



llon . Arthur u. Coo0~an , Jr . - 3 - Jul y 9 , 1942 

Also , in the case of Cartwright v . Liberty Telephone 
Company , 205 Ito . 1 . c . 133, in discuss ins the same 
question , the court said: 

"According to the laws or thie t tate , 
tne property owners in cities, towns 
and vill ages own the lnnd to the center 
of t he adjoining street, S\1bject to 
the easement of the city. It has the 
right to subject the street to any QOd 
all of the uses or purposos ~or unich 
the street was acquired; but until 1 t 
docs eo 5Ubject it to one or more of 
those uses , or so long aa he and the 
city can jointly occupy and u se the 
street without doine ' violence to the 
full , free ane compl ete exerciee of tho 
public oase~ent ,' he is to that extent 
just as ~uch the owner of the proper ty 
to the center of the street as he is of 
the remainder of the lot , and has the 
sa~e rirht to use it in any ~a~~er for 
any purpose he may see pr oper , not in­
consistent with the rights of the pl ... .:>lic . " 

In the case of Ashurst v . Lohoefner , 170 . o . App . 
1 . e . 331 , the c ourt said: 

"In this State th~ fee of l and over 
nh1eh a hichway or st'eet is laid ou t 
remains in the owner with· an ease~ent 
to tho public . He remains the owner of 
the product of t he ~nnd on , under or 
above the surface , the taking of which 
woul d not i nju re t~e construction or the 
publie use . ( amble v . Pettijohn, 116 
Mo . 375; Gans a Sons v . Rail~ay vo . , 113 
Uo . 308 ; ::.no dy v • ..:ol en , 122 L!o . 4.79; 
i'falker v . 0odal1a, 74 Uo . App . 70; .Ic­
Antire v . Telephone Co ., 75 Mo . App . 
5:S5; Pe,...berton v . Dooley, 43 l'o . App . 
1 . e . 178; belcher Su~nr Co . v . ~levator 
Co . , 82 Lo . 1 . c . 125; Th.o...,as v . Llunt , 
134 i.:o . 392 . ) " 
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Hon. Artrur u. Goodman, Jr . - 4- July 9 , 1 942 

Sustaining the r am~ vlew is the caee of Houch v . Little 
Run Dralna[e Listrlct , 1 1 9 ~ . · • (2d} 926 , wherein the 
Supreme Court hel d that where a road as built ac ross a 
str:p of l and , there as a reversionary interest in s~ch 
l and upon cessation of public use . From the above it 
is our opinion that the grantors in the deeds attached 
to your letter of request did ~ot convey the fee ~imple 
title to the lands de~cribed t~erein , and , from tb e 
fore~olnr , it is our further opi nion that the conveyances 
were for ri~ht of way purpo~e~ and that the public only 
has nn eaEement of passage therein . 

Coming no to your ~ co~d question , w~ic~ is: 
liill the land rever t to the no1o·n1ng lend owne,..~ if and 
when it e eaees to be a r oad? 

Since T.e have ana ered your fir s t ~uestion that the 
grantors therein did not convey a fee si,.,pl e title to the 
land described in such conveyance and tnst the publ ic only 
had an ease ent of nnssago therein , it is obvio ... s that 
"upon the vacation or discontinuance of the hi ''!. o.y as such 
restores exclusi e po~session tne reof to sue~ owner or to 
hi! ~~cces~ors or his assign~, donenden t , in the even of a 
conveyance upon the effect t hereof as carrying ti t l o t o the 
portion of the hi."hway in question . " 

Of "O'lree the que "tion may arise after the a candon­
ment or vacation of the pu' lic hi hway and thnt portion 
u sed as roadway reverts to t he abu tting landownerf , whether 
it reverts t o the p~esent owner~ of the adj oin!~ land or 
to t he ow.ner~ of t he lsnd at t he time the rlgh~ of ray deeds 
were 'iade . 'lb1e or cour•se dep ndP U1)0n the deecription in 
the sub~equent deed or deeds , lf any , hether tho de!crip­
tion wa~ ~;1.p to t he boundnry of thd rocd or to the center 
of the hlf.hway . The presumption ls t~qt th~ owners intend­
ed to c0nvey to the center us the dividinc l'~e . 

c 

It is , there fore , our ouinion that (1} the ~tate 
or County , eta the case may be, does not hol d tho fee elmple 



Arthur U. Goodman , Jr. - 5- Ju l y 9 , 1942 

title to the land described in the deeds attached to your 
letter of req~est , and (w) that t he lnnd described there­
in reverts to the abuttinr. lnndowner s . 

APPROVED: 

VA!h. t- • 'THO ~Lo 
(Acting) Attorney General 

Respectful l y submitted, 

COVELL R. HEf,I TT 
As~l~ tant Attorney Gonernl 


