
rr VCATION : 
COi.IE C'fiNG Mi:..RCH&'fTS 
P.ND kA..;l FAC'rUrii~G 
TAX : 

Collector must bring suit on me1·chants 
and manufacturing bond before he cm 
obtai n credit for tax . 

Pebruary J.O,l£14.-

Lon . Leo ;; • Hor"lcd 
I ro~ocu tl '1. l• ttorney 
Iottia Cow1ty 
~edalin , ls3Jur1 

.iJoar !.l' . rm•ncd : 

'rl1is ls i n reply to yol.ll' luttor• of r•econt date 
wlloreln :JOU re ·ut.. st an opinion from this dooc.r tmout u 10n 

tho follo .ing state~c~t of facts ~nd question3 : 

"I run ;·r.:t-1:! _; yo· 
s ectio:1 11322 ~ . 

"' 

to - .Est JO\U' u,t~ inlon 0 .11 

• 1 o . , l.JJO 

11 ! lt -wceeso.ry t hat t h e Col lcctcr or .l0 v ­
f>nuc f ile suit ana take judguent a 5tti1Wt 
t he dofenc.a:.1. t before he t1e.s OXul'Ciscd duo 
u. il.: encc? 

11 I n other .• ora.::: , '10' far dot;u t l o collector 
h ave to 'roceed to t;' t . rc13o due ctill f.; e 1co l 

[,oct ion 11322 J.-. q . 1. o ., 1939 ls as follo>. s : 

"ihe Count:r Court , o. t oach ro&"Ul r term 
t· ~erE. of , sl--oll eettle an ..... ndjuot the ac­
counts of the c ollector fo1• lice. 15 s <..c -
11vorod t(, him , eiving L cl·ec.lt lor a l l 
hlan lice'lsos rl t l rneu , ru1d c <- l " 1 ;.l ~lim 
for ul l licenses not roturnod , ac c ording 
to tho state ont required to bo 1ilo~ ay 
tJ.le porson ":avin license , Wld tho stc..1-c­
.. cnt of the bonds required to be ro ~..ur·ncc..: 
... rovidod howeve .. · , t l' t.t w .au t o collector 
~hvus t:1at ho .. ~as cxE..rc1 sod duo dlli <1 1ce 
to col lect outsta..Yldlnc; .n~chants taxoe 
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ae;a inst the merchm t B.!ld upon his bond 
or bondsmen and that t he sane is uncol­
l e c tible . the county court . upon a show­
in~ of said fac ts may allO\l t he col::C c tor 
credit for the amount thereof." 

Section 11306 R. s . Lo . 1939 requires each merchant 
toe xecute a bond for the ;>t;\yment of his merc:~ant ' s tax before 
such per son may receive a license to do business . 

Under section 11315 if such n €rchrnt fai l s to pay to 
the collector the amount of his nlerchant 's t ax dlle . then su ch 
bond is deemed for fei ted and jud~uent shal l be rendered for the 
collector in doubl e the amount of t he tax and costs . 

If the mer chant fail s t o file a s t a t ement of his 
goods a s is required by s ec . ll309 t hen t i .. e bond is dee1.1ed to be 
forfeited and j udgment shall be r endered for tripl e the am.ount 
of such revenue and costs . 

If such merchant files a false statement t hen ~der 
Section 11317 , his bond i s forfeited and j udgment tha l l be 
rendered for four time s t he runount of .revenue due . 

S.ection 11318 R. S. t:o ., 1939 reads F;<.s follows : 

"Upon the forfeiture of any bond as provided , 
it Shall be the duty of the collec t or of the 
proper county to institute suit wi t hout del ay, 
by some att or ney t o be sel e cted by hi m, upon 
the bond forfeited , a~alnst the princ i pal and 
a l l sureties , j ointly or severally , as may 
be deemed advisable; and tho c ourt in w~ich 
the judgment shal l be rendered shall . if judg­
ment shall be for t he pl aintiff , tax as costs 
in the case to be c ollected and paid as other 
costs , a roasonable , fee i n f avor of the at t orney 
prosecuting the act ion .. " 

This section requires the collector t o proceed with­
out delay to institute suit on the merchant ' s bond whi ch nas­
been r orfeited for any of t he reasons hereinabove set out . 

Said section 11322 H. S. Mo., 1939 , authorizes the 
county court t o t,ive t he c ollector credit for merchant ' s taxes 
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which 1~e h~s been unable to collect , provided he can show 
that he has exercised due diligence ~n trying to collect 
such tax. 

Just \'f'ht. t ls "due diligence" , is the question hero . 

"Due diligence" L1 collecting a note has been aefined 
in \tords and l.lhrases , Pernanent l.dition voluru.e 1 3 , as follo\7s : 

'' •Due dill11ence ,' within the l)r i nci pl e that 
the b l ank indorsement of a note implies that 
t~e sawe shall be collectibl e by due dili~ence , 
imports not only a demand , but an attempt 
to collect b) legal .Jrocess . " 

" ' Due diligence ' by assignee of note in at­
tetnptinc to collect .from oriGi nal maker does 
not cons ist in merely constitutinG suit against 
malcer and prosecutinG it to juu.gucnt , but 
execution nust b6 obtained and regul urly re­
turned . " 

"Under a s t ii.tute _providing t hat t he assignee 
of a no te, havin~ used due dilieence , shall 
have an action against his immediate ina.orser , 
it is hel d that t he phrase "due ~illt,ence" 
must be taken to mean prompt employment of t,he 
111aa:1s V"Jhich t he l a,:r affords for t he enforce­
ment and c ol lection of debts due and p ayaole . " 

Since t l1e lav. conte.thplates th. t evt:Jry f.E rson shall 
bear his share of the tax burden , and since our lawmakers h ave 
set up a system for the col~ctor , to fo llow in collecting 
merchant ' s taxes , and since it re~uireB tne officer to proceed 
\1ithout delay to obtain a judgment of forfeiture of t he bond , 
t nen it would seem that "due diligence" woul d re1uire t.t1e col- · 
l ector to proceed by suit in accoruo.nce with the foregoing 
statutes, before the county court would be aut horized to give 
him credlt f or a me rchant ' s tax, which b.e re1)orts uncollectible . 

CONCLu~ION 

It ls therofore the opinion of this department that 



lion . Leo J . Harned - 4- February 10 , 1942 

t he collector , in oruer t hat h(; .. ay show that he hns ex­
ercised due dili....,e tee to c ollect outstanding mercl.lant ' s 
taxt. s 1 for the purpose of bein. allowed credit for such 
taxes thnt he 1.as l:>een unable to collect, he must show t ht.t 
he has fi led suit for t uc forfeiture of such merchant ' s 
bond , obtained jud~nont t hereon, requested execu tion be is­
sued t h e r·eon and t h at execution has been returned nulla 
bona . 

A?P .. OV. D: 

J.WY 1lcKI'.l1 .~.1Hl Ch. 
/ ttorneJ General 

~1~ .. !3 : A\ 

Respectfu l l y subnitted 

TYHl \ • B'CHTvN 
Assishant • ttorney General 


