. i ) nd money
f 5 . unty court does not have authority to expenc .
o B 2;§n0¥ Cfass 6 for road and bridges 1n a special road
district.
I
February 1, 1942

Mr, Leo J,. Harned F'l L.E:

Prosecuting Lttorney \ : .

Pettis County /-

Sedalia, Missouri ;

Dear gSir: /’

This will acknowledge receipt of your letter re-
questing an opinion from this office, which reads as fol-
lows:

"] am writing you requesting an copin~-
ion on the following:

"tWhere a gpecial road district has
insuriieient funds to properly main-
tain the roads in its district, can
the County Court set wp a fund in
Class No, 6 in the profit from gen-
eral revenue funds to be .used under
the supervision of the Court in seaid
distriet where it is most needed for
the maintenance of seid roads?'™

We point out that this opinion applies only to
counties not under township organization and to special
road g;ctriota orgenized under Article 10, Chapter 46, R. S.
Mo. 1959,

attempting to throw light on the above ferplclﬂ
ing problem, we have read more than a score of declisions of
our Supreme Court. The only comfort derived from the au-~
thorities is found in the guotation of Judge Brown in the
case of Road District v. Ross, 270 Mo. 76, and of Judge Laum
in the case of Holloway to use v. Howell County, 240 Mo, 601.
Judge Brown, in the Ross case, at 1. ¢, 80, sald:
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"Our road laws remind us of the famous
coument of Peter on the epistles of his
Beloved Brother Paul: 'In which are
gsome things hard to be understood.' We
have been compelled to approach them
frequently during the last few years,
and do so with the feeling that we are
taking up a bundle of plugs, whittled
to suit well enough the local uses that
suggested them, but far too small for
the apertures into which we are called
upon to fit them."

In the Howell County case, Judge Lamm expressed his
views at 1, ¢. 609, as follows:

"We pause long enough to remark there
is a precept thst every man is pre-
sumed to know the law. But should not
that precept be amended so as to read,
every man is presumed to know the law,
except the road law? Certain it is
thet In some of Its features it is a
tangled skein of incongruities and am-
bigulties, il not absurdities. Some of
its provisions overlap, they do not make
a neat Jjoint with cognate sections and
the law needs scientific revision, It
would be a bold court that did not ap-
proach the road laws of Missouri with
a questioning eye and a modest degree
of doubt.™

Since these famous Jurists penned the above im 1912
and 1917, respectively, the road laws and kindred statutes
have been amended aund patched as regularly as the General
Assembly has met. We should be pardoned, therefore, from
expressing an honest doubt as to our abllity to correctly
determine the question here presented, or to satisfiy the
large number of officials who seem to be wrestling with the
sauwe vexing problem.

In order to arrive at a correct solutiomn, it is
necessary to consider a nuwber of fundamental principles
of law which are well known but ofttimes forgotten in the
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desire of public officials to follow the dictates of their
own judgment rather than the law. It is well to remewber
thaet a county court is merely the agent of the county with
no powers except those grauted by law. 4As sald in the case
oi Jensen v. Wilson Township, 145 5. W. (2d) 472, 1. c. I74:

"4 county court is only the agent of
the county with no powers except those
granted snd limited by law, anl like
all other agents, it must pursue its
autnority and act within the scope of
its powers. * * * In auditing claius
« county court acts merely cs the
fiscal or administrative agent of the
county."

It also should be borne in wind that the construc-
tion and repalr of highweys and roads is purely a matter of
statutory regulation subject to constitutional limitations
(29 Co Jo, Pe D89, par. 008), end that county courts or cou-
missioners of special road ulstricts, in constructing or
iwproving public roaas, act as agents of the stute subject
to anu limited by the state law. In Lamar v, Bolivar
Special Roau uvlstrict, 201 5. w. 890, the court at l. c.

895 sald:

“"Having held that the county courts,

in looking after the publie roads
within their Jjurlsuiction, are acting

as political subuivisions of the state
and as agents of the latter, we see no
reason ror assigning the commissioners
of special road districts to a diffsrent
class, while performing the same general
service in behalfl of the state.™

It is also a fundawentsal principle of law that the
power Lo tax and the power to provide for the disposition
of taxes are ldenticul anu inseparable, and accoruingly the
legislature has full power and control over the aisposition
of revenues derivea rrom taxation, including the right to
nawe the agency to ulsburse suca revenue, subjJect, of course,
to constitutional restrictions. 61 C. J., p. 1520, par. 2254.
In the case of Billings 3pecial Xoad vistrict v. Christian
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County, 5 3. W. (2d) 378, the court quoted with approval
from 15 C. J., p. 581, par. 285, as follows:

"The revenues of a county are not
the property of the county in the
sense in whiclh tue reveuue of a pri-
vate person or corporation is re-
garded. A county being a publie
corporation existing only for public
purposes connected with the aduinis-
tratlon of a state _Jovernment, its
reveoue 1s subject to the control of
the legislature, and when the legis-
lature directs the application of a
revenue to a particular purpose, or
its payment to any party, a duty is
imposed ancu an obligation created on
the county."™

In the case of State v. Burton, 182 5. W. 746, the
court at 1. c. 748-749 seid:

"Tne legislative power to tax being
ipherent, the creation of agencies

or instrumentulities for the levy,
collection, anda daisbursement of such
taxes I'ollows as & necessary conse-
quence, and hence the right of the
Legislature to enact a law delegating
in this case the disbursement of the
taxes collected to a board of coumis-
sioners of a special road district is
not an lmproper exercise of such power."

From the sbove it would seem thuat the question here
presented could be determined by merely turning to the stat-
utes, but, as pointed out by Judge Lamm in the Howell County
case, these statutes are "a tangled skein of incongruities
and ambliguities, if not absurdities. Some of its provisions
overlap, they do not make a neat Jjoint with cognate sections.”
It is plein, however, from a reading of Section 8682 of irti-
c¢le 10, Chapter 46, R. S. 50s 1939, that the board of com-
migsioners of a special road district orgenized under said
article has the sole and excluslve contreol und Jurisdiction
over all public highways within its district, outside the
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corporate limits of any city or village. 3Sald section reads
as follows:

"Seid board shall heve sole, exclu-

sive and entire control and Jjuris-
diction over all public highways

within its aistrict outside the cor-
porate liwmits of any city or village
thuerein to comnstiuct, lwprove and
repalr such nighways, and shall re-
move all obstructions from such high-
ways, and for the discharge of these
duties shell have all the power, rights
and authority counferred by general stat-
utes upon road overseers, and sald
board shall at all times keep the pub-
lic roads under its charge in as good
repair as the means at its command will
permit, and for this purpose may employ
huendas at fixed compensations, reat,
lease, or buy teams, implements, tools
and machinery, all kinds of motor power,
and all things needful to cerry on such
road work: Provided, that the board
may have such road work or aany part of
suchh work done by contract, under such
regulations eas the board may prescribe."

Section 8687 of sald irticle reads:

"Such board mey buy all material which
may be used, directly or indirectly, in
constructing, improving or repairing

any public highway or bridge in its dis-
trict, and 1s authorized to do and per-
form all sets within its distriet for
which any authorlity is given to road
overseers under the general road law of
this state."

Sectlon 8688 provides:

"Sald board may, by comntiact or other-
wise, under such regulations as the board
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shall prescribe, bulld, repair and
valntain, or cause to be bullt, repaired,
or maintained all bridges and culverts
needed within ssid district: Provided,
however, that the county court of the
county in which szid special road dis-
triet is located may, in its discretion,
out of the funds aveilable to it for
that purpose, construct, maintain, or
repeir, any bridge, or bridges, or cul-
vert or culverts in such road distriet,
or disgtricts, or it may, in its discre-
tion, appropriate out of the funds avail-
-able for that purpose money to aid and
assist the commissioners of sald special
road district, or districts, which shall
be expenied by the commigsioners of sald
special road district, or districts, as
above provided.™

From tihe above statutes it is certain that the board
of comuissioners of a sgpecial road district has the exclu-
sive control and Jurlisdiction over all publiec highways within
its district, and hes the authority to swmploy hands, rent or
buy the necessary implements, machinery and material to con-
struct or repalr all roads or bridges in its district, and
also has the specific authority, by contract or otherwise,.
to build, repalr wnd waintasin ell bridges needed within the
district. The only suthority given a county court 1s a dis-
cretionary one to construct, maintain or repair bridges or
culverts in such road districts out of money available for
that purpose, or it may appropriate out of funds available
for that purpose money to ald and assist the commissioners
to build or repair such bridges or culverts.

Under the provisions of 3ection 8526, R. s. Mo. 1959,
the county courts are regquired to levy upon all property made
taxable by lew a tax ol not wore than 20¢ on the one hundred
dollars valuation as & road tax, which tax is placed to the
credit of the county road and bridge fund.

Under the provisions of gection 8527, . S. Mo, 1939,

. the county courts may levy a special tax not exceeding 25¢
‘on the one hundred dollars valuation to be used for road and
bridge purposes and for no other purpose whatever., This sec-



kr. Leo J. Harned -7 February 15, 1942

tion specifically provides that that part of said tax which
is collected upon any property lying within any road dis-
trict shall be paid into the county treasury and placed to
the credit of the special road district or other road dis-
trict from which it arose, and shall be pald out to the
respective road districts upon werrants of the county court
in favor of the commissioners, treasurer or overseer of the
digtrict, as the case may be.

Under the provlisions of Seetlom 83513, R. S. Mo.
1959, taxes derived from the levy authorized by Sectiom
8526, supra, are approprlated to the use of the county court
to be used at the discretion of said court for the construc-
tion and maintenance of roads and bridges lodated within the
confines of the county highway system as well as all other
roads and bridges in such county. But under the provisions
of Section 8691, R. S. Mo. 1959, special road districts are
entitled to all money collected as county taxes for road or
bridge purposes, by virtue of any law, upon property within
such special road district, 3Sald sectlon reads as follows:

"In all counties in this state where

a special road distriet, or districts,
has or have been organized, or where

a special road district, or distriects,
may be orgenized under this artiocle,
and where money shall be collected as
county taxes Ifor road purposes, or for
road and bridge purposes, by virtue of
any existing law or laws, or subsequent
law or laws thet may be enacted, upon
property within such special district,
or districts, or where money shall be
collected for pool or billiard table
licenses, upon business within such
gpecial road distriet, or districts,
the county court shall, as such taxes
or licenses are paid and collected, ap-
portion aud set aside to the credit of
such speclal road distriect, or districts,
from which sald taxes were collected,
all such taxes so arising from and col-
lected and pald upon any property lying
and being within such special distrioct,
or districts, and also one-half of the
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amount collected for pool and bil~-
liard table licenses, so collected
from such business carried on or con-
ducted within the limits of such
special road distriet; and the county
court shall, upon writtemn applicetion
by said commissioners of such special
road district, or districts, draw war-
rants upon the county treasurer, pay=-
able to the commissioners of such spe-
clal road district, or distriets, or
the treasury thereof, for all that
part or portion of said taxes so col-
lected upon property lying and being
within such special road distriect, or
districts, and also for ome-hali the
amount so colleeted for pool and bil-
liard table liocenses, so collected from
such business carried on or conducted
within the limits of sueh special road
distriet, or districts."

There can no longer be any doubt that a specilal
road district is entitled, upon timely demand, to all tuxes
collected for road anc bridga purposes upon pr0perty within
its distriet, under the provisions of Sections 8526 and 8527,
supra., State v, Barry County, 258 5. W. 710; Blllings Spe-
eial Road Distriet v, Christian County, 5 S. W. (&d) 378.

From the above, we think it plain, anu have no
hesitation in holding, that the comstruction, improvement
end repair of all roads in special road districts is under
the exclusive control and Jjurisdiction of the commissioners
of such special road district, and the funds for carrying
out such duties are provided by the above statutes. We
think it is equally clear that the county courts have no
authority to comstruct, repair or lmprove roads in special
road districts or to expend any money for thet purpose.
However, the county courts do have the diseretionary au-
thority to construct, maintain or repalr bridges or cul-
verts in a special road district, or to appropriate wmoney
to aid and assist the commissioners of such a distriet in
bullding or malnteining bridges or culverts out of woney
wvailable for that purpose.
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The question necessarily arises as to what funds
a county court has available for such purposes, As pointed
out above, a conglomeration of statutes has been passed to
govern thie comnstruetion, meintenance and repair of our
road and bridge systems in the various counties, and under
the provisions of Section 8526, supra, the county courts
have the mandatory duty of levying & road and bridge tax
of not to exceed 20¢ on the one hundred dollars veluation,
and under the provisions of Section 85287, supra, may levy
an additional tax not to exceed 25¢ on the one hundred
dollars valuation to be used for road and bridge purposes
exclusively.

Heving provided a complete scheme for the construc-
tion, maintenance and repair of our roads and bridges, and
having provided special texes for the purpose of carrying
out such scheme, the question erises as to whether or not
any other taxes can be used for the purpose of maintaining
our road and bridge system. 15 C, J., p. 581, par. 283,
provides:

"The revenues of a county are not

the property of the county in the

sense in which the revenue of a private
person or corporation is regarded, A
county being a public corporation ex-
isting only for public purposes con-
neoted with the administration of a
state government, its revenue is subject
to the control of the legislature, and
wien the legislature directs the appli-
cation of & revenue to a particular
purpose, or its payment to any party,
& duty is luposed and en obligation
cireated on the county. 30 too, vhere
the legislature expressly desigznates a
Dartloular mode Of ralsing funds TOT &
certain purpose, ell other modes are
excluded,"

A review of our statutes leads to the conclusion, we
think, that since speclal taxes are provided for road and
bridge purposes, other taxes, including the ordinary or gen-
eral revenue of the county, cannot be used for such purposes.
Section 11219, R. 5. Mo. 1959, mekes it the duty of the
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county treasurer to separate and divide the revenues of
such county in his hands in compliance with the law, and
makes it his duty to pay out tihe revenues so subdivided,
on warrants issued by order of the court, on the respec-
tive funds so set apart and subdivided, and not otherwise.
Saild section also requires him to keep a separate account
with the county court of each fund, which funds shall be
known and designatea as provideda by law, and provides
that no warrent shall be paid out of any fund other than
that upon which it heas been drawn by order of the court.

Section 15825, R. S. lo. 1959, .roviaes as follows:
"When a demand against a county is

presented to the county court, the
usuel form of entry way be exeupli-

fied thus:
ABv, county. The account
of 4 B for the sum of aol-

lars being presented and in-
quired into, it is found by the
court toat the sum of aol-
lars is due hiw from the county,
payable out of (express the
perticular fund, as the case may
require), and for which the clerk
is ordered to issue & warrant.

When the court shall ascertain any sum
of money to be due Lfrom the county,
they shall order thelr clerk to issue
& warrent therefor in the following

form:
Treasurer ol the county of R
pay to dollars out of any

money in the treasury appropri-
ated for (express the particular
fund, as the cease way require).
Given at the courthouse, this
day of sy 19 . By order

the county court.

Attest: C D, clerk. A B, president.”
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From the above, it will be seen that the order of
the court requires the clerk to issue a warrant out of the
particular fund from which the cleim is due.

Section 9874, l. S. Mo. 1929, requiring the county
court to appropriate, apportion eand subaivide the revenue
into certain funds hes been repealed, but sSections 11219
and 15825, supra, are still in force and eflect and should
be read and construed with the Budget Act.

It is, therefore, our opinion that the only money
avallable to the county court for the construction, umain-
tenance or repalr of bridges in special road districts is
that levied for road and bridge purposes, and that the
ordinary or general revenue of the county cannot be used
for such purposes. We realize that the special tax levied
under the provisions of Section 8527 must be returned to
the special or other road distriect from which it is col-
lected, and that the county is only entitled to such money
levied upon property not situated in any road distriet,
special or otherwise., We further realize that the money
levied under the provisions of Section 8526 must be re-
turned to the special road districts from which it is col-
lected, and the balance, if any, is all that the county
court has for road and bridge purposes under this section.

In the case of 3tate v, Barry County, 2858 5. W. 710,
the county clalmed the funds levied and collected under the
provisions of what is now 3Jection 8526, and advanced as one
of the reasons why it should be entitled to the fund that
the legislature had imposed upon the counties certain duties
with respect to the upkeep und maintenance of roads and
bridges in speclal road distriects, and that the moneys
levied under Sections 8526 and 8527 were practically the
only sources of revenue for road and bridge purposes, and
that it must have been intended that the proceeds of ome or
the other should be retained by the counties. The court,
in answer to this argument, at 1. c¢. 711, salad:

"I they pleinly provide that the
proceeds of both levies, so far as

it arises from property in special
road distriaets, be paid to such dis-
triots, then it is for the Leglslature
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to extricate the counties from the
dilemme in which it has placed them,
if it has done so."

The guestion or the county paying for the construc-
tion, maintenance or repair of bridges or culverts in spe-
c¢lal road districts, or assisting the comuissioners of saild
special road district in such comstiuction, repair or main-
tenance, 1s further complicated by the amwendment of the
County Budget Law by the 1941 Genersl Aissemwbly. Fformerly,
Class S oi the County Budget Law, Section 10911, R. S. Ko.
1959, read as follows:

"Class o: The county court shall
next set aside and apportion the
awount required, il esny, for the
upkeep, repair or replacement of
bridges on other than state high-
ways (and not in any special road
district) which shall counstitute
the third obligetion of the county."

The above provision required the county court to
apportion the amount required for the upkeep, repair or re-
placement of bridges on other than state highways and not
in any specizl road distriect, but the Budget Act does not
mention the appropriation or apportioning of moneys for
road purposes or for bridges in special roed districts.

In other words, the road and bridge fund was ssparate and
distinct frow the rest of the eounty revenues and did not
come within the County Budget Law. This, nc doubt, by rea-
son of the fact that the special end ordinary road districts
are entitled to the moneys levied on property in their dis-
tricts under it.e provisions of Section 8527, and that spe-
clal road districts are entitled to the funds levied on
property in thelr districts under the provisions of Section
8526, and that the balance of sald road and bridge fund was
already appropriated under the provisions of Section 8513,
supra, to the county courts for the counstruction and main-
tenance of roads and bridges in the county highway system
and on all other roads and bridges in the county, Now,
however, Class 3 of the County Budget Law, Section 10911,
Laws of Missouril, 1941, page 650, reads as follows:
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#Class 5. The county court shall
next set aside and apportion the
amount required, if any, for the up-
keep, repair or construction of
bridges and roads on other than state
highways (and not in any special road
distriet). The funds set aside and
apportioned in this class shall be
made from the anticipated revenue to
be derived frow the levies made under
Sections 8526 and 8527 R. 3. lMo. 19359,
This shall constitute the third obliga-
tion of the county."

The funds apportiomed in Class 4 must now be made
from the anticipated revenue to be derived frow the levies
made under Sections 83526 and 8527, supra, and this money
cannot be used for roads and bridges in any special road
district. The only purpose we can imagine for this amend-
mwent was that the legislature, realizing that special road
districts were entitled to all money collected from levies
on property within their districts, desired that the balance
of such road and bridge funds be expended upon roads not
located in such a district. The above provision, however,
does not require that all moneys derived frow the levies
under Sections 8526 and 5527 to which the county is entitled
shall be budgeted for the upkeep, repair and construction of
bridges and roads other than on state highways and not in
any special road distriet. 1t merely reqguires that appro-
priations for sueh purpose must be made frow revenue derived
from levies made under the above sections. In other words,
it must have been the legislature's intention that the county
court should teke care of roads and bridges other than in
special road dlistricts before expending any money out of the
road and bridge funds for bridges in special districts.

We wish it understood that this opinion does not
epply to county highways under the Jjurisdiction of the county
highway commission, nor is thls opinion concerned with the
transfer or expenditure of surplus funds after the ordinary
and general expenses of the current year have been taken
care of.
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CUNCLUSION

In view of all the above, it is the opinion of
this department that the county court does not have the
authority to construct, repair or maintain roads in spe-
cial road districts or to expend any money out of Class 6,
or any other fund, for such purposes.

It 1s our further opinion that the county court
does not have authority to expend any momney out of Class 6,
or out of the ordinary or geuneral revenue of the ocounty,
for the construction, repair or maintenance of bridges or
culverts in special road districts, but that it may expend
money for the construction and repair of sueh bridges out
of any balance of the road and bridge funds remalning, if
eny, after tihe amount required for the upkeep, repair and
construction of bridges aud roads on other than state high-
ways and not in any speciael road district is provided for,
as required by Class S, Sectlion 10911, of the County Budget
Law, *

iiespectiully submitted

J. k., TAYLOR
Assistant Attorney Gemnersl
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