BANKS AND = Intervretation of term "actual market vealue"

BANKING: in Subsection (c¢), Paragreoh 4, Section 7952,
: Re S. Mo. 1839, as amended by Laws of Missouri,
LOANS: 1641, psre 679.
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llonorseble L. R. Harrison
Commissioner

vepsrtment of Flnence F [ L E
Jefferson Clty, Missourl -

R o
Dear Sir: .
/

This department 1s in recelpt of your letter of
recent date wherein you request our opinion based upen
a question submitted to you by the president of a state
bank in Kansas City, ¥issourl, For the reason that the
letter of request and the accompanying documents are
very long, we sre not setting forth same 1In full, and,
in writing this opinion, we are assuming tiat the facts
sre true. The questlon, as we understand 1t, ls, Vhat
is the interpretation of the term "actuesl market value
of the property held in store" as used in fection 7952,
Re s Mos 1939, &as amended by Laws of lMissourl, 19641,
pege 679, whlch section has to do with the restrictions
on loans, purchss3 of securities and total lisbilitles
to berks of any one person.

The bank In question has loaned to & company in
Kanses Clty & sum of money 1n excess of fifteen per
centum, as provided by Peragraph 1, Sectlon 7952, herein-
after set out, end said loan hes been criticized by the
federsl examiners. The bank contends that the loan comes
within the provlisions of Subsection (c), Persgreph 4, of
Section 79523 thst is, the losn is secured "upon paper
besed upon the collatersl securlty of warehouse receipts
covering sgricultural products or the menufactured or
processed derivatives of products in public elevators or
public warehouses,"”" The loan 1s made on canned vegetables,
scups and other grocery ltems of standard meke and packing.

The only crilticlism made of thls loan, as set forth
in the various documents accompeanying your request, is
thiaet the commodities, In the opinion of the federel
examiners, dld not have "actual merket value" in Kanses
City, iidssourl, for the recason thst the collateral held
is not treded in an open and competitive merket st
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esteblished value snd thet there is no puvllec msrket
sheet of eny kind gquoting the markst of thls class of
goods dally. U@ understsnd thet the loan of §58,187.20,
made to the company by the benk qualifies in every
respect except for the atove assigned reasons.

Sectlon 7952, H. Le Woe 1939, as amended by Laws
of lilssouri, 1941, at psgze 679, provides in part as
follows:

"A bank subject to the provisions of this
article:

"l. ©thell not directly or indirectly lend

to any 1individual, psrtnership, corporation,
or body politic, either by mcans of letters
of crcdit, by acceptance of drafts or by
discount or purchase of notes, bllls of
exchange or other obli ations of such individ-
ual, partnership, corporation or body politic
an amount or amounte in the sa;gregazte whilch
will exceed fifteen (15) per centum of the
cepltal stock actuslly peid In and surplus
fund of such bank if located iIn a clity hav-
ing a population of one hundred thousand or
over % # ¥ 3

Subsection (&) provides that the restrictions in
thls subdivision shall not apply to United States bonds,
state bonds snd other securities which sre not relevant
to this opinion.

Your questlon pertalns more partlcularly to Ferasgraph
4, cubsection (¢) of Section 7952, supre, which provides in
part es follows:

"(e) The total liabilities to such bank
of sany individual, partner-ship or corpora-
tion may equel but not exceed thirty-five
(35) per centum of the capltal stock actual-
ly peild in and surplus fund of such bank:
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Provided thsat 8ll of such total lisbilities
In excess of the legal loen limit of such
bank &s deflned in subsection (b) of this
subdivision 1s upon paper besed upon the
collsteral securlty of warehouse recsipts
covering egricultural producis or Che mamu-
fectured or processed derlvetlves of agri-
cultural products In public elevators sand
public warehouses subject to state super-
vision and regulation in this staie or 1n
eny other stete of the Unlted States, under
the following concltions: Y¥irst, thet the
ectual market value of the property held

in store end covercdfgb such recelpt shell
at all times exceed by st lesst fifteen

(18) per centum the amount loansd upon the
samej &and second, that the property covered
by such recelpts shall be lnsured to the
full merket velue th:sreof sgalnst loss by
fire and lightning, the insurance policies
to be 1issued by corporations or individuals
licensed toc de business by the stete in
shilch the property 1s loceted, and when such
losurance hss been used to the limit that it
can be secured, then in corporstions or with
individuals licensed to do an lnsurance
tusiness by the state or country of thelr
incorporetion or residence; and sll policles
covering property on which the loan 1s made
shall have indorsed thereon, loss, if any,
peyeble to the holder of such warshouse
receiptss and provided further, that in
srriving at the amount thet mey be loaned

by any benk tc any indlvidual, partnership
or corporaetion on such elevator or ware-
houses (warehcuse) recelipts there shsll be
deducted from sald 35 per centum of its
capital and surplus fund the total of all
other liecilities of such individual, part-
nership or corporation to such bank,."

"e are inclined to teke th: view th:t the commodities
do heve an "actual market value” In Kansas City, and we
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cannot sgree wlth the constructlon given thls stetute

by the federal examiners. Y.e have some knowledge of the
markets in Kanseas Clty and the extensive dealings in

the above commodltlies in thet market. If these commoditles
do not have a market vslue 1n Zanses Clty, we dc not know -
where else one could go in the tStete of lilssourl to find
such & merket, and, in effect, 1t would be holding thet
these commodities do not come within the terms of Sub-
section (¢) of Paragraeph 4 because they have no actual
merket value for the reason that there ls no competitive
market which esteblishes velues deily and no published
quotetlons of those erticles in the state. It would seem
thet 1n a grect trading center llke Kansas Clty these
articles would have an actuel market value, and we so
find. If the Legislature hzd intended to give the term
"ectuel market value" such & restricted meaning, it would
have done so,., Ve must interpret same as it is written.

Vhet does the term "actual market value" mean, ss
used 1n thils statute? Ye have essembled & few of the
definitions of the words "market value"™ as used in the
various texts. In Cyclopedic Law Dictionary, 3rd kdition,
the fellowing definition 1s gzilven:

"The price established by public seles,

or sales 1n the way of ordinary business,
99 lMass. 3453 what the property will sell
for ss between one who wants to purchase
and one who wents to sell. 151 Wis, 224."

In Vords and ‘hrases, Permanent kdition, Volums 26,
we find the following definition:

"'iarket velue' is frequently steted to
be such a price as dealers in goods sre
willing to recelve and the purchssers

ere made to psy when the goods are bought
and sold in the ordinsary course of trsde.
Albrecht & Son v. Landy, D« Co Minn., 27
F. Supp. 65, 72."
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, In Bouvier's Law Uictionery, Peldwlin's ndition 1934,
this definition 1s given:

"A price established by public sszles,

or sales ln the way of ordinary business,
as of merchendise. 99 Hass. 3483 69

1\. YO 4‘8‘“

In Blsek's Law Dictionery, Second lLdition, "market
value" 1s defined as follows:

"The merket value of an article or plece
of property is the price which 1t might
be expected to bring if of fered for ssale
in a falr merket; not the price which
might be obtalned on a sale at public
auctlon or & szle forced by the necessi-
ties of the cowner, but such & price aa
would be flxed by negotiation snd mutusel
agreement, after ample time to find a
purchaser, as between a vendor who 1ls
willing (but not compelled) to se&ll and

e purcheser who desires to buy but is
not compelled to tske the particuler
article or plece of property."

The lewmakers, when they used the term "sctusl merket
value" in the sbove ststute, intended that same be glven
1ts usual and customary meaning.

CONCLUSION

From the foregoing, 1t 1s our opinion that the commodi=-
ties mentioned in your request do have an sctual market
value in Xansas City, Missourl, which is svellable and
readily ascertaineble, and thet & loan may be mede upon
them by & state benk not to exceed t irty-five per cent
of the capital stock actually pald in asnd surplus fund of
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of such benk, as provided in Faragreph 4, Subsection (c),
cection 7952, supra, notwithstanding the fact that there
may not be published quotations dalily on them, and even

though they not be tresded in an open and competitive
market.

Respectfully submitted,

COVELL K. HEWITT
Asslstant Attorney CGeneral

A FROVRED?

ROY HscKITTRICK
Attorney Genersl



