CANCER HOSPITAL: Cancer Commission is not liable for
damages in tort nor can it pay for

STA'E CANCER COMMISSION: damages occasioned by the negligence
of one of its employees.

March 3, 1942
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Miss bDorothy A, Illehmann
Executlve Director F l L E i
State Cancer Commlssion
3713 Washington Boulevard
St. Louis’ Ffiﬁsouri

Dear }Miss Hehman:

This will acknowledge receipt of your letter of
Februaery 17, 1942, as follows:

"Recently onc of the automobiles owned
and operated by The LEllls Fischel 3tate
Cancer Hospital while being used on
state business was involved in an
accident, resulting in property damage
to the car belonging to a private
individual,

"We understand it 1s charged the
accldent was due to the negligence
of the hospital employee, We are
desirous of an opinion from your
off'ice as to:

"l. The legal liapility of the hospital,
that 1s to say of the Cacer Commlission
as a state agency, in cases where in-
Jurles and damages result from the
nepligence of an employee of the Com=
mission while in performance of his
dutles.

"2+ The authority of the Commilssion to
make reimbursement for damages or ine-
Juries caused under such circumstances.”
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The State Cancer Comalssion consists of four persons
appolnted by the Yovernor and 1s created by the provisions
of “hapter 15, R, 5, Missouri, 1938, Its function was to
establish and operate & state owned and maintained institu-
tion x.own as the "State Cancer Hospital.,"

In Eush v, State Highway Comnmission, 46 5. e (2d)
854 (lioe Supe.) the Hishway Cormmission had been sued.
Bush, the plaintiff, had sued for personal injurles sustained
and demolition of his automoblle, allesed to have been
caused by collislon with a truck of the ilizhway Commission
upon the highways. Plaintiff alleged that his injuries
and the destruction of his automoblle were the direct
result of the negligence of an em:-loyee of the Hichway
Cormission, Delendant dermurred to plaintiff's petition,
and the trial court sustained the demurrer, Thus it
stood admitted thiat the employee of the Highway Comission
was at fault, and that his nepligence was the cause of
the accldent., The court, in passing upon thls case,
first laid down the rule that (l. c. 857):

"1 % % the state 1s not liable for
injuries arising from the neglirence

of its officers and a—ents unless such
liabllity has been assumed by constltu-
tional or legislative enactment,!
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"The proposition that the s#ute is not
subject to tort llabllity without its
consent 1s too famlliur to deserve
extended citations of authority. « & #

% 5 4"
The court then said, l. c. 858

"# &% & 'Let us consider, therefore, in
what manner the state highway commission
should be classified. It was created by
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a legislative enactment 1n 1921 (Laws
1921, 1lst Exe Sess. pe 132)s It consists
of four members app inted by the Gover-
nor. Itsduties, generally stated, are
the constructlon, improvement, and main=-
tenance of highwaysy and to that end
auxilliary power is conferred necessary
to the performance of the maln purpose
of the creatlon of the comml:ssion
{section 14, Laws 1921, lst Ex. Sess.

Pe 137)e Created by legislative enact=-
ment, and clothed with powers therein
defined, through the appointment of

the Covernor, under all recognized
rules of construction it is, when prop=-
erly classified, a subordinate branch
of the executive departments ¥ & & et

It was held, l. ce. 858:

3% ¥+ # It thus having been determined that
the cormmission is a subordinate branch of
the executive department, it is not liable
in tort for the acts of its agents and
employees & & #,"

There is no essentlal difference between the Cancer
Conmission and the [Iighway Commission so far as the source
of its authority and for whom it acts. We think said
Cancer Commi:ssion 1s also a subordinate branch of the
executive departnents

Therefore, in answer to your first question, it 1is
our opinion that no liability is imposed on the State
Cancer Commission for injurles or damages resulting from
the negligence, wiille engaced in performance of their
duties, of its agents and employees.

Your second questlon scems to conteplate an answer,
viewed from the atandpoint of the authority of ths Cormis-
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sion to pay such damares or Injurles even though there
is no legal llability to do so,.

Section 19, Article X of the Constitution provides:

"No moneys shall ever be paid out
of the treasury of this State, or
any of the funds under its manage=-
meént, except in pursuance of an
appropriation by lawy 4 & & % %

# % & 4 %; and every such law, make
ing a new appropriation, or con-
timuing or reviving an appropria-

tion, shall distinctly sgaciif the
sum approprilated, and the object

to which it is to be applied; and
It shall T‘Eft"ﬁ'e_a'uﬂicfen'ﬁ E’: refer
to any other law to fix such sum or
object. # 3 % = % ¥ % % % w0
(Underscoring ours)

.The appropriation to the Cancer Commission for the
1941-42 blennium appears in Laws of 1941, page 187, Sec=
tion 17. <hat sectlon pays heed to the Constitution by
specifylng the object to which the money appropriated is
to be apnlied, as follows:

"For operation of Cancer Hos=-

pital, including Personnel,

Service, Additlon, Repalrs

and Replacements, Uperatilon,

and all other necessary

EXPEIISE o o o o o o & s = » » .$442,73‘0.00“

None of the purposes there enumerated include the payment
of damages and injuries caused by negligent acts of the
employees of the Comaission,

In State ex rel. lcKinley Pub. Coe V. Hoclonan, 282
Se We 1007 (lMo. Sup.) it was expressly held that money could



}Miss Dorothy A. Hehmann (8) Merch 3, 1942

not be paid out for a purpose not speciiied in the
appropriation act. The court sald, 1, c, 1013:

s % % under the provisions of
section 19, article 10, of the Con-
stitution, no money may be paid out
of the state treasury, except in
pursuance of an appropriation by law,
the respondent was and is without
authority to issue a warrant 1in pay-
ment of relator's claim., ¥or it
cannot be sald that a claim is paild
pursuant to an appropriation act,
where it is pald out of money
specifically appropriated for a 4dlf-
ferent purpose., # & % # # & & #,"

Farther, under no clrcumstances, could such ltems as
these be paid because Section 46, Article IV, of the Consti-
tution expressly provides that:

"The Ceneral Assembly shall have no
power to make any grant, or to au=-
thorize the making of any grant of
public money or thing of value to any
individual, association of individuals,
municipal or other corporatlion whatso=-
@Vers & 9 % & 4 o4 4 w4 Y

Therefore, it 1s our opinion that the Cancer Commis-
slon has no authority to pay for damases or injuries occasioned
by the negligent acts of 1ts employvecs,

Respectfully submitted,

AP-ROVED:
LAWRENCE L. BRADLEY
Assistant Attorney-General
Attorney-Ceneral
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