
COUNTY COUi1.T A1~D 
COtrnTY DEPOSITARIES : County funds can only be placed 

in a legally designated and 
qualified county depositary. 

1ovo nber 24 , 1942 

() 

\/? r-----
\ FILED lion . hobert .. • 1 aVTkins 

Prose cuting Attorney 
Pemiscot County 
Car~thersville , issouri 

Dear .:)ir: 

cit 
\~ e are in r e ceipt of your r 0quest for an opinion , 

under dat e of l11ovember 18 , 1942 , which reads as fol lows.: 

" •1111 you kirdly advise me for t .t.e u se 
of Pelhiscot <-o . t-ourt h ow they can dis­
pose of surplus mo ney belon~irb t o t he 
school fund aPd t Le County when the 
banks refuse to accept any mor~ money 
and g ive l ega l security for t ne same . 

" l he t-ounty has some .,90 , 000 of school 
money on hand and cannot loan it as the 
law directs . 

"'l'ho bor din;:; companies say they will 
cancel the collectors ard treasurers 
borda if t he <-ounty canno t ret r elief 
from s o 1e source . " 

~ection 13846 R. s . .. iasouri , 1939 , partially reads 
as 1 ollows: 

"lt shall be the cuty of the county 
court of each county i n t l is sta te , 
at the llay t E. r m t hereof , in the year 
1909 , and ev~ry two years t h ereafter , 
to receive proposal s -:,• ·: :· • " 



.Hon . Robert 1 • • l1Rwkin s (~) 1ov~nber 24 , 1942 

'I he above partial sectL. .. r is 11ar d.a. tory u.nur u_c cv ,r.. ty 
court , and t here is ro e.> ce pt ons in tL.at secti;r . .1t 
was so held in huntsville ~r~st vo . v . 1oel et al., 
12 s . .. . (2d) 751 , 1. c . 754 , pat . 3 , ,,.here tte court 
said : 

" ~: -:: ~: As hbrt..totore stated , a ll 
county funds are r equired b y lav 
to be de 'Oosited i r a county C.eposi-
t ory. ~he officer s of U .. e county 
charged with duties relatin6 to the 
deposit of such f'und5 fo r safe keep-
ing !lre agents of lh1i ted powers , ana. 
as such they have no sut hority to de­
posit tLese publ ic morays with any 
other than a county c..epos l tory . ~\ow 
a bank or trust cot~tpany does not be-
come a county depository merely by 
beirg desi3nnted a s such i n ar order 
of t he coun ty court ; it must qualify 
as a depository bJ :ivin ~ the security 
prescribed by section 9585 . l f , trere­
forc , the trust co pany had not so 
qualified on June 27 , 1927 , the deposit 
of t 1e county funds with it \"las unlaw­
ful; and it , i n receiving su ch fund s 
under color of be i n·· a. co:1nty d epositor y , 
wror .._·ful ly obtained possession of t1 c..m . 
'Ihe county mox.eys so obtai... ed t 1 er eunon 
beca11e , i n the hands of t r. e tr·1 st co.­
pany , a trust f und by operation of law . 
4' \ • • : ··~ "), ... ,... *"' ,. ;!·· :.. ~~ : . ... ... ; ... - .... ;_:. -.- ·.. ..... ft 

'lhat it was mandatory was also held ir tlte case of 
Howard County v . J:4'ayette I..:ark, 149 s . '' · ( 2d) 84.1, par . 5 , 
wher e the court said : 
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"'las t lLe fa i l ure to p ... li sh t h e f'l O-
t i ce f or bids 20 cays b efore tl e fir s t 
da y of t he re~~lar 1ay t er n fata l t o 
t he le ~al selection of a county de­
pository ? · 'l'he sta , utor y r equiremen ts 
relative t o t he selec t i orJ of a county 
de pos i tor y are mandator y and ' fa i l u re 
of compl iance prevents titl e t o t h e 
publ lc f und s passi nr; t o t he b ank end 
t he r e l a tion of credi tor and deb t or 
ari s i ng ' , but ' a l i t era l compl an ce 
with all the s t a tutor y nrovisior s i s 
not req~ired, if n o p~bli c or nr ivate 
right is prejudiciall y af f e cted .' Liqui­
dation of Peopl e ' s Lank , 344 o . 611 , 
1 27 s . ' . 2d 6€9 , l oc . ci t . 671, and 
ca s es t he r e ci t ed . " 

Sect ioP 13848 R. ~ • • i ssouri , 1939 , pr ovides t he 
orocedu r e f or t h e b iddi ng of banking coroor ations or 
indi vi dua l bank ers in t Le l ocal county on tbe a cceptine; 
of count y funds . 

Sect i on 13850 R. s . ~is souri , 1939 , parbially reads 
a s f ol lows : 

"Vd t hin t er. c..ays e..ft t- r t Lc select i on 
of depos i tari es , it sha l l be t lJ.e cu t y 
of each succe s sfu l b i~der to execu te 
a bon d payabl e t o U.e coun t y , t o be 
a upr oved by t he count y court a nQ f i l ed 
i n the of fi ce of t Le cle r k t ner cof , * 
-, . : :• -~ • •:,: •:; f # #• ·, , •;, I• # • .; ·.. H • ,, 

Sect ion 13852 R. ~ • . i ssouri , 1939 , pr ovides t hat i f 
for any rea >On t he l oca l 1--a rkir ... cor .,or at i..,r s of t: e coun t y 
shall fai l or r efu se to submi t pr oposal s to act as count y 
deposita r y , then t he county court wo l d have t ! e pouer t o 
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t o denosit tue fw.ds of the cour.ty ·;. i_t:b one or 101e bank­
lr.g corporati LS ir. a!' adjuiz i r ~ county. lt a lso l imits 
the ratE- of lrter est ir. an a c.jo inir:.,s county and the same 
procedure must be fol lowed as fol loned in u .. e local county . 

;:,ect iot 13846 h . .... . ll issouri , 1 939 , which a.pplil-s to 
l ocal bar kin .... : cor'""'orati n s actir0 as county 1. e oos it&r-ies , 
and Sectlor. 13852 R. ~ . issouri , 1939 , which all ows the 
county cou rt to desi ;nate banl ... s in adjoining counties a s 
county depositaries are t he 01 l y two metbods of nrocedure 
for tht. a.esi,nation of co ty oc ositarie;s . 

It is co •. mor. '.:r.o..,.Tled e that some counties arc now 
deoosi tir t.'; nor cy i 1 b anks tl.l. t ar·e r.ot desiznated as coanty 
depositaries , 1or tLe ree Ol'l tlat the oanks \7ill rot pay 
the interest as se t o~t ir uection 13846, and ~e ction 
13852 .h . !.j . 11.issouri , 193 , for the reason that banks \'Till 
rot give t he pr oper le~a.l security for t he deposit of the 
cour.ty funds . vu ch a prodedure is unlawful arC does not 
comnly with t Le County J ·eposi t ary Ac t , but it has been 
held t hat v:•her·e cou.nt y money is deposited in a bank Tth!ch 
is not a c ounty depositary and ba s not boer desi nated as 
such the bank holds the aorey as trustee , and in case of 
a failure of the barur it ~ould be a pr efer red claim. ~t 
was so hel d in t h e case of Co~solidated ~chool Dist • • o . 
4 of J.exas County v . Citizens ' Bav . ba1.k of Cabool, 21 ·~ . 
\ •• (2d) 781, 1 . c . 789 , where t he cour t sai d : 

" ~ ~ ~ \~ile other jurisdictions 
variate the r u le ir a greater or less 
de~ree , ~ isso~ri fol lows the rule that , 
if a trust func is nroved to have been 
deposited in a mass , and wronz fully 
and ill egally min~led therewi hl4, even 
thoueh irdistinr;u isl...able , it may be re­
covered and t aken f r oN the estate of the 
in sol v~nt , on the •. :r ound that it vrcnt 
into , ir.creased arc snellep. tho vol ume 
of t re insolvc1t ' s assets , anC lt is 
char s eable auainst tl e ir solver. t es­
tate to tL.e amount of t. e conve;rted 
fund as a preferred clernand . :. :: ;,. 11 
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'I'he s ame bol dine; was had in the case of lt'ideli t y (.: :Ue ­
posit ~o . of aryl and v . Peopl~s Bank , 44 F . (2d ) 19 , 
1 . c . 21 , vrl ich i s a issour1 case , and t.t.c cou.rt in 

~ t hat cas e said , at par . 2 : 

"In t he ir:s t ar.ces whor e t he banks re­
ceived fr o'11 tlJ.e county t reasurer coun-
t y fund s and laced t hem on ~ eposit 
when they ·.tar e r:ot l e ,al county deposi­
tori~s , they became tru stees ex malef i cio . 

·~· \ ·: . " 
'.J.'he same hol ding wa~ a l so ha d in School Cons . uist ., 

1,0 . 10 , of Arbyr d v • . 11son , 135 s . •~ . (2d} 349 . 

Lven thou~.h the tlvl ey o enosl ted i v barks tl ... a t are 
r.ot le ;al l y cesi~nated county 0epositaries is a preferred 
cl aim , in case of a failure of :l:.e bank ar:d l o s s of public 
'Oney bel or .) i ve to tl:e count y , tho county t r easurer Hov..l d 
be l i a le by roason of ~action 13861 h . ::> . ::i s aouri , 1939 , 
which reads as f' ollor:s : 

"The county treasurer shall not be 
responsib l e fo r any loss of the coun ty 
funeis thro~ t..Le nee: i gence or fail-
ure of any deryo sitary , but nothing ~n 
t h is article sb.all r e lease said treasurer 
from any l oss r esultins f r om any official 
misconduct on hi s pa: t , or from respon si­
bility for t he funds of the county , un­
til a depositary shall be s elected and 
t he funds deoosited t lerein, or for any 
misaopropriat i un of such fund s i n any 
mavner by h im. " 

Under t he above sectiol'l the county treasur er is not r e­
s~onsible for loss of county fund s thr ou;h ne~li ~ ence or 
failure of any aepositary , but if any loss resulted from 
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f r om ar.y official miscm.d .ct on h i s oa.rt , or f r o"l1 re­
sp~Psibility f or f unc s of t~e co~nty, he wo~ld be l iabl e 
if t lLe pr oper county c.el')ositary had not been l e ally 
s e l ected and t Le funds deposited t herein . That he woud 
be l iabl e in such an event was hel d i p t he case of Hragg 
City $pecie.l hoad ill s trict v . Johnson , 20 !:> . \' • • {2d ) 22 . 

In set til"'g out t he abo~(; a.u t h)r i t i es we ar ..... erely f ol ­
l owing tbe le~islati0l"' as ena.cted by the leuisl atur e , ard 
t he op~~ions of t he A•p6lla to ~ourt s of t i s ~tat~ . In 
order t o remedy the situation which you find i r. Periscot 
Count y , the ~attcr sho ld be taken u~ wi th the le ~islatuJ e . 

I t is , ther~forb , the opini n of this departl ent 
t hat under t he , r e sent law t he count y cou1·t can Ol1l y d is­
pose of sur pl us money bel oncing to t he school fund and 
the coun ty , t o a bank l e~ally de s i gr a t ed and qualified 
a s t he c.ount y depos i tar y . 

I t i s further t he opinion of tri s department t hat 
if t he count y court shoul d deposit surpl us funds i n a 
bank that had rot been lec.·a l ly <...esi01ated as a county 
denosi t ar y , a.nd who has not ~ iven t he p r oper security 
f or t he funds of t t>e county , such a procedur e woul d be 
illega l . 

Respec t fully submi t t ed 

~. . z. i-l.Jhlffi 
Assistant Attorrey General 

ROY ~cKl '~'l'RICK 
Attorney Gener a l of ~is sour i 

r . .rb :r .. ~. 


