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COUNTY COURT ALD :
COUNTY DEPOSITARIES: County funds can only be placed
in a2 legally designated and

qualified county deposltarye.

Py November 24, 1942
Y.
D
/
\

Hon, Robert w, Lawkins F l L E D
Prosecuting Attorney
Pemiscot County
caruthersville, Jissourl
Dear oSir:

We are in recelpt of your request for an opinion,
under date of November 18, 1942, which reads as follows:

"Will you kirdly advise me for the use
of Pemlscot Co, Court how they can dis=-
pose of surplus money belonging to the
schiool fund end the County when the
barnks refuse to accept any morec money
eand glve legal securlty for the same,

"The County has some 490,000 of school
money on hand and cannot loan it as the
law directs.

"The bonding compenies say they will
cancel the collectors and treasurers
bonds if the bounty cannot get relief
from some source,"”

Section 13846 K, 5, lMlssouri, 1939, partlally reads
as follows:

"It shall be the cduty of the county
court of each county in this state,
at the May term thereof, in the year
1909, and evcry two years thereafter,

to recelve proposals = 3 & &
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The above partial sectior is mandatory uron the county
court, and there is no except.ons in that section, it
was so held in Huntsville Trust Co, v. hoel et al.,

12 8, W, (2d4) 751, 1. c. 754, par, 3, where the court
said:

" # & % As heretofore stated, all
county funds are required by law

to be deposited 1n a county deposi-
tory. ‘The officers of the county
charged with duties relating to the
deposit of such funds for safe keep=-
ing are agents of limited powers, and
as such they have no suthority to de-
poslt these public moreys with any
other than a county cepository. INow

& bank or trust coupany does not be-
come a county deposltory merely by
being designated as such in an order

of the county court; it must qualify
as a depository by giving the security
prescribed by section 9585. 1f, there-
fore, the trust company had not so
qualified on June 27, 1927, the deposit
of the county funds with it was unlaw-
ful; and it, in recelving such funds
under color of belns a county depository,
wrornpzfully obtalned possession of them,
The county moneys so obtaired thereupon
became, 1n the hands of the trust com-
pany, a trust fund by operation of 1%w.
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That 1t was mancdatory was also held ir the case of
Howard County v. Feyette Eank, 149 S, W, (2d4) 841, par. 5,
where the court said:
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"Wes the fallure to publish the no-
tice for blds 20 cdays before the first
day of the regular May term fatal to
the lezal selection of a county de-
pository? ‘The sta. utory requircments
relative to the selectlon of & county
depository are mandatory and 'fallure
of compllance prevents title to the
public funds passing to the bank end
the relation of creditor and debtor
arising', but 'a literal compl ence
with all the statutory orovisions is
not reqguired, if no public or private
right is prejudlcially aifected.' Liquil-
dation of FPeople's bank, 344 lo. €11,
127 S, . 24 669, loc. cit, €71, and
cases there cited."

Section 13848 R, 5, liissouri, 1959, provides the
procedure for the bidding of banking corporations or
1ndividual benkers in the local county on the accepting
of county funds.

Section 13850 R, S, Hissouri, 1939, partially reads
as follows:

"Within ter cays after the selection
of depositaries, it shall be the duty
of each successful blcder to execute

a bond payable to the county, to be
approved by the county court and filed
in the office of the clerk thereof,"*
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Section 13852 R, S, lissouri, 1939, provides that if
for any reason the local benking corporations of the county
shall fail or refuse to submit proposals te act as county
depositary, then the county court wo.ld have the power to
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to deposit the funds of the county with one or more bank-
Ing corporaticns in an adjoining county. 1t also limits
the rate of interest in an acdjolning county and the same
procedure must be followed as followed in ihe local county.

sSection 13846 L., <, ilissourl, 19359, whilch applies to
local banklnz corporati ns acting as county depositaries,
and Sectlon 13852 K, S, iissouri, 1939, which allows the
county court to desismete banks In adjolnling countles sas
county depositaries sare tlie crly two methods of procedure
for the designation of county depositaries.

It is common !mowledge that some countles are now
depositing money 1: banks |[thet are not designated as county
depositaries, for the readgon that the banks will not pay
the interest es set out 1lrf ~ection 13846, and Section
15862 R, S, Missourl, 1934, for the reason that banks will
rot give the proper legel security for the deposit of the
county funds, sSuch a prodedure is unlawful and does not
comply with the County Depositary Act, but it hes been
held that where county money 1s deposited in a bank which
1s not a county depositary and bas not been designated as
such the bank holds the morey ss trustee, and 1n case of
a failure of the bank it would be a preferred claim. it
was so held in the case of Corsolidated Lehool Dist, lo,

4 of Texas County v, Citizens' Sav, LDauck of Cabool, £1 S,
W, (2d4) 781, 1. c. 789, vhere the court said:

" 3% % % While other jurisdictions
variate the rule ir a greater or less
dezcree, iLlssouril follows the rule that,
if a trust fund is proved to have been
deposlted in a mass, and wrongfully
and 1llegally mingled therewith, even
though irdistinguishable, it may be re-
covered and teken from the estate of the
insolvent, on the ground that it went
into, increeased anc swelled the volume
of the Insolvent's assets, anc 1t is
chargeable against the 1nsolvent es-
tate to the amount of the converted
fund as a preferred demand, % * "
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The same holding was had in the case of IMidelity & le-
posit Co. of ‘‘aryland v. Peoplds Bank, 44 F. (2d4) 19,
l. co 21, which is a bkilssouri case, and ti:e court in
that case said, at par, 2:

"In the instances where the banks re-
celved from the county treasurer coun-

ty funds and placed them on ceposit

when they were rot lesal county cdeposi-
tories, they became trustees ex malefic%o.

" w “ . . : »

The same holding weas also had in School Cons. DList.,
J.‘O. 10. Of A!‘byl"d 'V. t-ilson, 155 S. I'J. (2d) 549.

Even though the money deposited 1n benks that are
rot legally desipgnated county depositaries 1s a preferred
claim, In case of a failure of the bank and loss of public
money belonzing to the county, the county treasurer wouvld
be llacle by reason of tection 13861 K, S, Illlssourl, 1939,
which reads as follows:

"The county treasurer shall not be
responsible for any loss of the county
funds through the negligence or fail-

ure of any denositary, but nothing in
this article shall release sald treasurer
from any loss resulting from any officlal
misconduct on his part, or from responsi-
tility for the funds of the county, un-
til a depositary shall be selected and
the funds deposited thereln, or for any
misappropriation of such funds in any
manner by him,"

Under the above section the county treasurer is not re-
sponsible for loss of county funds through negligence or
failure of any depositary, but if any loss resulted from
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from any official misconduct on his part, or from re-
sponsibility for funds of tihe county, he would be lliable
if the proper county depositary had not been le ally
selected and the funds deposited therelrn, That he would
be lieble in such an event weas beld in the case of Dragg
City Speciel Hoad Uistrict v. Johnson, 20 5. W, (2d4) 22,

In setting out the ebove authorities we are merely fol-
lowing the leglslation as enacted by the legislature, and
the opinions of .the Appellate Courts of ti:ls State. In
order to remedy the situation which you find in Pemiscot
County, the matter should be teken up with the legislatuie.

CONCLUSION

It 1s, therefore, the opinicn of this department
that under the present law the county court can only dis=-
pose of surplus money belonging to the school fund end
the county, to a bank legally desigrated and qualified
as the county depositary.

1t is further the opinion of this department that
if the county court should deposlt surplus funds in a
bank that had not been legally designated as a county
depositary, snd who has not glven the proper ssecurilty
for the funds of the county, such a procedure would be
illegal,

Respectfully submitted
.U:-. l] - LUBJ‘:EI .
Asslistant Attorrey General

APFIOVED:

ROY McKI1TRICK
Attorney General of liissouri
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