MISSOURI REAL ESTATE : .
COMMISSION - Several questions on the granting of a
license.

February 3, 1942

Mr. John W, Hobbs

Secrectary F l L E
Missourl Heal Lstatle Commlssion Z=
Jefferson City, wissouri

Dear oir:

Your request ior an offliclal opinion from this Le-
partment, in regard to various matters comnnected with
the Mlissourl Heal lstate Commlssion, has been recelved.

In view of tue many questions involved, it will be
necessary for us to zive our oplnion separately on each
question,

The Missourl KReal Lstate Commisslon Act appears
in the 1941 Session Laws, Pages 424 to 431, inclusive,
Although the Leglslature passed thle Act no appropria-
tion was made for the carrying out of it, and we are
answering the questio:rs contalned In your request, and,
at the same tlme are taking into conslderation the fact
that no appropriation was made.

Section 19, of Article 10, of the Constlitution of
lissourli, partlially provides as Ifollows?

"No moneys shall ever be paid out of
the treasury of this State, or any of
the funds under its mansgement, except
in pursuance of &n appropriation by
lawg s # % "

Under the above constitutional limitation the state
treasurer at thls time cannot recognize warrants drawn
by the slissourl Feal Lstate Commission, even though they
have recelved the fees set out in that Act for the payment
of licenses granted to brokers and other dealers. The
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money received from the license fees under “ection 6, of

the Act, must be ccllected by the Commission and paid into
the treasury to constitute a fund for the purpose of carry-
ing out the provisions of the Aet. OSeetion 6 also provides:

" % % « HNo money shall te paid out of
this fund except by an appropriatiOn
by the Genersl Assembly. % &

Since there has been no appropriation the state treasurer
cannot recognize warrants upon thls fund.

The first question in your request reads as follows:

"Under the lew could the Commission
appoint or employ speclal investiga-
tors to investigate applicants through-
out the sState?"

It 1s impossible, at this time, for the kissouri Real
Estate Commission to employ speclal investigators unless
they serve without pay, for the reason that no appropriation
has been made for their compensation. The Commission could
be authorized to employ special investigators under Section
4 of the Act, - which partislly reads as follows:

“# % % The commission shall employ &
secretary and such other employees as
it shell deem necessary to discharge
the dutlies imposed by the provisions
of this aet, and shall outline their
duties and fix thelr compensation,
and shall require such surety bonds
as deecmed necessary. ¥ ¥
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1t is certain that the Legislature did not expect,
or intend, the members of the Commission to personally
do all the administrative and clerical work necessary to
effectuate the purposes of this fct and to fulfill the
numerous dutles placed upon them by the verious lews
applicable to the Commission. They were expected to pro-
vide for themeelves such assistance as would be necessary
to effectuate the purposes of thls Act,

In the case of .aull v, City of Lexington, 18 ko. 401,
the city of Lexington, in 1851, adopted an ordinance pro=-
viding for a City Board of Eealth, whose duties were pre-
scribed and set out as fcllows:

"It shall be the duty of the board of
health to exercise a general supervision
over tihe health of the city, and from
time to time maske such report to the
mayor and city council as they may deem
necessary; &nd sald board are hereby
vested with all power necessary to

carry the provisions of tiiis crdinance
into effect.”

Under that authority the Board leased quarters for a
transient hosplital in which to place persons infected with
cholera, who were landing from steamboats. The plaintiff
in the case was sulng the ¢lty for the rental agrced upon
by the board. The court held that the term "general super-
vision over the health of the city" conferred more than
mere esuthority to examine into the condition of the health
of the city, that it was intended that the board should have

active and sufficlent power te be exercised for the public
good, and the court provided for the payment of the agreed
rental,

In the case of Kent v. Villege of Terrytown, 64 K. Y,
Supp., 178, the court conslidered the power of the boerd of
health to employ persons to carry out their rules and regu-
lations. The plaintiff in that case had been employed by
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the board to lnvestigate local health conditions and was
sulng the municipality for the reascnable value of the ser-
vices, 1Tlhe defense was made, on the part of the village,
that:

"The criticism is made that it nowhere
appears that any legal regulation or
order was made by the board of llealth,
that without such preliminsry step it

was not suthorized to employ any person

# % # the complaint should have con-
tained an averment of the regulations and
orders as made by the board of health be-
fore any legal employment could be shown,"

The court overruled the contention of the defendant
stating that in view of the duties of the board to execute
the laws to suppress nulsances and to protect the public
health, narrow construction should not be placed upon the
board's authority to lepgally employ assistance. The above
cases apply to boards of health, but the rule ol law is
simlilar to rules and regulations that will be mede by the
Missourl Real Lstate Commission.

It 1s therefore our conclusion in your first question
that the Commission may appoint or employ special investi-
gators to investigate applicants tliroughout the State at
this time, providing they serve without pay; bdbut, at the
next meeting of the Legislature, the appropriation, if
made, should set out that part ol the appropriation is for
the employment of speclal investigators and other activities
of the Missourl Keal Estate Commission.

Your second question reads as follows:

II

"Could the Commission employ its own

attorney or will they have to use the
Attorney General's Office exclusively
for their work?"
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Section 12901 R. S. #issourl, 1939, reads as follows:

"The attorney-general shall institute,
in the name end on the behalf of the
atate, all civil suits and other pro-
ceedings at law or in equity requisite
or necessary to protect the rights and
interests of the state, and enforce any
and all rights, interests or claims
against any and all persons, firms or
corporations in whatever cocurt or juris-
diction such actlon may be necessary;
and he may also appear and interplead,
answer or defend, in any proceeding or
tribunel in which the state's interests
arc involved."

Under tihe above section it 1s the duty of the Attorney
General to represent the sState, which includes the Missourl
Real Estate Commission, in all civil suits and otler pro-
ceedings at law or in equity.

The Legislature, when 1t enacted the ¥issourl Keal
Estate Commission Aect, could have designated in the Act
that the Missourl KReal istate Commission could employ
lawyers to represent the Commission, and could have ap-
propriat.d the money to pay the lawyers, However, under
the presint Aet the Missouri Heal kstate Commlssion cannot
employ its own attorney and is compelled to use the Attorney
General's office exclusively for its work.

Your third question reads as follows:
I11

"As secretary to the Commission, do we
involve the Commission in any way in
asking the EBetter Fusiness Buresu's
Police Officials etc, for any and -all
information they may have on applicants?
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Would the Secretary of the Better
Business EBuresu, clvic orgenizations,
or the Real Lstate Exchanges of the
various towns be personally liable for
information they would send the Com=
mission about an applicant, if part

or all of said information not be
correct?”

The sbove questlion .is covered by Sectlon 7 of the Act,
which reads as follows:

"A license shall be granted only to
perscns who bear, and to corporations
or associstions whose offlcers bear,
a good reputetion for honesty, in-
tegrity, fair dealing, and who are
competent to tramsact the business of
& real estate broker or a real estate
salesman in such menner as to safe-
guard the interests of persons whom
they represent."

Under the above section, by ilmplicetlion, the reputation

and honesty of the applicant, Ilr regard to the business of

a real estate broker, or a real estate salesman, must be
Investigated before a license shall be granted, and we see
no reason why the vommission would be involved in making

an Inquiry of the Better Business Bureau, Police Officials
and other officlals as to the information they may bhave on
applicants,

As to the question of whether or not the secretary
of the Bétter Eusiness bureau and other organizations sre
perscnally liacle for information they would send the Lom=-
mission abtout an aprlicant, we think that would depend upon
the correctness of the information, and 1s a matter of fact
to be passed upon by a jury in case & sult would be brought
agalnst them,

Your fourth question reads as follows:
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IV

"If we find through the above source that
applicant has been convicted of crime or
has had some complaints filed azainst him,
but was not convicted, could the Commission
reserve the sole right to issue or deny a
license to sald applicant?"

This question 1s covered by Section 7, as above set out,
and a license may be granted or it may be refused, under
Seetion 11, of the aect, but the holding of the Commission
is not the finsl determination of the granting of the li-
cense to the applicant, for the recason that under Section
11, the applicant may have a hearing, as set out in said
Sectlion, which reads as follows:

#x # % If the commission shall determine
that any applicent is not qualified to
recelve a license, a llicense shall not be
grented to sald applicant, end if the com-
mission shall determine that any licensee
is gullty of viclation of any of the pro-
vislions of this act, his or its license
shall ve suspended or revoked. The find=-
ings made by the commission acting within
its power shall, in the absence of fraud,
be conclusive but the circult court of

the county in whien sald hearing is had

or where such licensee or appllicant re-
sides shall have power to review said
proceedings on wrlit of certiorari, or
other proper proceedings, provided, that
application 1s made by the aggrleved party
within thirty days after the determination
of the commission; or sald hearing may be
by mandamus brought in a court of competent
Jurisdietion and such court shall make such
other orders in respect thereto as justice
may require, and the return of the commis-
sion to any writ issued by sald court shall
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be accompanied by & trensecript of

the papers filed snd proceedings had
before salid commissioner duly certi-
fied. All expenses and costs of pro-
ceeding and hearing under this section
shall be assessed anu pald as costs
are assessed and paid in any court of
record.,"

Also, Section 11 provides that before the applicant can be
denied a license, or the license be suspended or revoked
after issuance, the licensee effected shall be glven at
least ten days written notice specifying the reason for
denying the applicant & license or in case of suspension

or revocation, the offense or offenses of which the licensee
is charged. The hearing on such a notice shall be at such
time and place as the Commisslion may prescribe,

Your fifth question reads as follows:

v

"What would be the legal procedure 1if
complaint or complaints are filed with
the Commission against a licensee?
Would all suchk complaints have to be
sworn to?"

The Act does not set out specifically the procedure
or manner of making compla nts against a licensee, but the
procedure to be followed 1s the same procedure set out in
Section 11 of the 4ct. It is not necessary that the com-
plaints be sworn to, but the Commission may make rules amd
regulations requiring that such complaint be sworn to by
the person making the complaint,

As to the making of rules and regulations by a Eoard
or Commission, 53 C., J. 1175, sets out the rule as follows:
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Fd

"The power to regulate, it has been
sald, carries full power over the
thing subject to regulation; and

that, in the absence of restrictive
words, the power must be regarded

as plenary over the entire subject.
The power to regulate wmay ineclude

the powsr to confine a business with
refereace to place or timej; to con-
trol; to grant the use of a (thing)

on stated conditions; to increase and
reduce; to license; to refuse a li-
cense, to require bond from an appli-
cant thercfor, and to require the tak~
ing out of & license; to prescribe
reasonable rules, regulations and con-
ditions upon wiich & business may be
conducted or permitted, to enforce them,
and to preseribe punishment for viola-
tion thereof; to restralnj; or to tax
or to exempt from taxation,"

|

In the case of State ex rel Wégner et al v, Fields,
Mayor, et al., 2635 S, W, 853, par. 5, the court, in de-
fining "regulate" stated as follows:

"To 'regulate' means 'to adjust, order,

or govern by rule, method, or establlished
mode; dlrect or manage according to cer-
taein standarus or laws; subject to rules,
restrictions or governing principles.?!

New Standard Ulctionary. Hence the city

in granting a llcense would, even cn the
theory now eoncsded for argument's sake,
have the right to consider the regula-

tions and restrictions to be placed sbout
the license and the business to be operated,
including the qualifications of those opera-
ting it and the place where it was to be
carried on, % # % & "
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Your sixth question rcads as follows:

Vi

"When applicant in making application

for license states tuat he has been
convicted of crime which happened In

the past and the Judge and Prosecutor

and other interested parties recommend
his receliving a license could the Com=-
mission still refuse aspplicant & license?

This question is answered by our opinion rendsred on

your fourth question.

Your seventh question reads as follows:

Vi1

"Where applicants cheeck is returned une
pald, and license has been 1ssued, what
procedure should Commission take for
revocation of license?"

This question 1s covered by Section 10, of the Missouri
Real Estate Commission Act, whiel partially reads as follows:

"The commission may upon its own motion,
and shall upon written complalint filed
by any person, Investigate the business
transactions of any rcal estate broker
or real estate salesman and shall have
the power to suspend or revoke any li-
cense obtained by false or fraudulent
representation or if the licensee is
performing or attempting to perform any
of the followirg acts or 1s deemed to
be gullty of: * &
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Under the above partial staetement, 1t is specificelly stated
that a license obtained by fraud or fraudulent reputation
can be revoked, which revocation shall follow the procedure
as sct out 1ln Section 11 of the Missouri iieal sstate Com-
misslon Act,

Since the checlk mentioned in your letter has been
returned unpalid the license has been obtained by fraud and
can be revoked by the iissourl Keal istate Commission, and
if the llecensee contlnues to use said license he may be
prosecuted under Section 17 of the lissourl HReal Estate
Commission Act,

Respectfully submitted

W. J. BURKE |
Assistant ’'ttorney Ueneral

AFPROVEDS
VANE C. THLURLO

(Acting) Attorney General
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