MISSOURI REAL ESUATE

Missourl Real Estate Commission Act

COMMISSION _ = is not - and cannot be =~ retrospective
to contracts entered into before January
1, 1942, as to real estate commissions,
June 1 , 1942 v&
ko/
lMissourl Real Lstate Uomulission 1
Jefferson Clty, idissouri F l L E .
Attention - Ir, J, VW, Hobbs, >
Secretary.

Gentlement

We are 1ln receipt of your letter of llay 25, 1942,
iIn which you request an official opinion gs followst

"The Commission requests an oplnion
from your office on the fellowing:

“'Prior to the first of January 1942

& salesman employed by a broker, the

salesman made & lease on a certain

plece of property. Under the lease

the lessees were ;iven an option to .
buy the premises any time during the

term of the lease, The salesman left

the employ of the broker in October

1941,

& definite agreement was made

at the time The salesman left the em=
ploy of the broker that 1f the lessee
would exerclise the optlon the salesman
would receive the usual part of the com~
mission besed on the selling price, In
April 1942 the parties exercised their
optlon and a sale was consummated, Is
the broker now llable to the salesman
who has quit or withdrewn from the

Pusiness?

Would the broker be vioe
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lating the real estate license act

if he paild the salesman who at this
time has no license a part of the com-
mission collected?'"

Section 1, of the lissouri Heal Estate Commission Act,
Laws of Hissouri, 1941, page 425, reads as follows:

"License must be procured, - After
January 1, 1942, it shall be unlaw-
ful for any person, copartnership,
association or corroration, foreign
or domestic, to act as a real estate '
broker or real estate salesman, or

to advertise or assume to act as su
without a license first procured fro
the MKissourl feal Lstate Commission,

Under tie above section the Missouri HReal Lstate Commission
Act did not become effective until January 1, 1942, Ve

are assuming that the contract, to which you refer in your
request, was consumated before January 1, 1942,

Section 15, of Article 11 of the Constitution of
Missourl, reads as follows:

"That no ex post facto law, nor law
impairing the obligation of contracts,
or retrospective in its operation, or
meking any irrevocable grant of special
privileges or 1mmunitiea& can be passed
by the UGeneral Assembly.

In view of the fact that the legislature set January
l, 1942, as the effective date, we belleve that it was the
intention of the legislature not to violate Seetion 15, »f
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Article 11 of the Constitution of Missourl, when it enacted
Section 15, of the lissouril lleal Lstacte Commission ict,
Lews of lilssouri, 1941, paze 430, which reads as lfollows:

"'ees shall not be paid to unlicensed
persons, - lio real estale broker shall
pay any part of a fee, commission or
other compensation received by the bro=-
ker to any person for any service rendered
by such person to the broker in buying,
selling, exchangirg, leasing, renting or
negotliating & loan upon any real estate,
unless such & person is a licensed real
estate salesman regularly assoclated with
such broker, or 2 licensed rcal estate
broker, or a person regularly engaged in
the real estate brokerage business out-
slde of the State of ilissouri,”

Section 15, of Article 11 of the Constitution of lis-
sourl, prohiblits the enactment of ex post facto laws, and
laws which are retrospeetive in their operation., An ex
post facto law is a law which is objeetionable to penalties
imposed, while the laws that are retrospective in their
operation are laws applying to civil matters,

Under the facts set out in your request the contract
for the lease with option to purchase, btetween the lessor
and the lessee, was consummated before the effective date
of the law, and before Jctober 1941, at which time the
saleaman lef't the employ of the broker;

Under Section 15, of Article Il of the Constitution
of Wissouri, supra, and also under ection 19 of Article
X1l of the Constituticn of kissourl, the legislature cannot
enact laws which are retrospective in their operation.

dection 19, of Article XIl1 of the Constitution of
lilssourl, reads as follows:
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"The General Assembly shall pass

no law for the benefit of a rail-

road or other corporations, or any
dndividual or associatlon of indi-
viduals, retrospective in its opera-
tion, or which imposes on the people

of any county or municipal subdivision
of the State a new liablility in respect
to tranaaetiona or considerations ale
rcady past."

Under this section the lezlislature cannot enact & law that
would beneflit the broker to the extent that he would not be
liable to pay the commission cue the salesman under his contract,

Sectlon 156, of article Il and Jeetion 19 of Article
XII, of the Constitution of iissouri, were construed in the
case of Uast iealty & Investment Co. v, ochnelder, 246 S, W,
177, 1. c. 178, where the court said:

"irticle 2, Sec., 15, 'Lx Post Macto Laws,
eic., Prohibited. ~ That no ex post facto
law, nor law 1mpair1nr the obligation of
contracts, or retrosvective in its opera=-
tion, or making any irrevocable grant of
special privileges or immunities, cam be
sonsaed by the General Assembly,'!

"Article 12, Sec. 19, 'Hetrospective
Laws in Aid of Corporations or impos
lew Liabilibty on the People Forbiddamn.-
ihe ueneral Assembly shall pass no law
for the benefit of a reilroad or other
corporations, or any individual or
assoclation of individuals, retrospective
in its operation, or which imposes on
the people of any county or rmnicipal
subdivision of tre state a new llability
in respect to transactions or considera-
tions alresdy past,'
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"Sutherland speaks of rctrospective
statutes as those which 'relate to
past acts and transactions,' and

of retroactive statutes as those
'which operate o: such aects and
transactlons and change their legal
character or effect.' Lewls' Suther~
land Statutory Construection (2d Ed,)
Sec. 641..

"Sedgwick defines| a retrospective

law to be:

"1A statute which takes away or im-
pairs any vested right asequired un-
der existing lpws, or creates a riew
obligation, ori imposes a new duty,

or attaches a new dlsability in re-
spect to transactions or conslderations
already past.' OSedgwick on €onstruc=-
tion of Statutory Constitutional Law
(3d E‘da) D 160,

"This definition was adopted by this
court in Hope Mutual insurance Co. ve
Flm' 38 HO. 483’ 90 Am‘ mc.v’438.
whereln Wagner, J,, adds:

"!No new ground for the support of an
existing action ought to be created

by legislative enactment, nor any legal
bar which goes to deprive a party of
his defence.'"

Also, in the case of Barton (sunty v, Walser, 47 lio,.
189’ 1, ce 200, the court saild:

"A statute which takedaway any vested
right acquired under existing laws, or
creates a new obligation, or imposes e
new duty, or attaches a new disability,
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in respect to trarsasctions already
past, is retrosrvective. (lope IMutual
ins, Lo, V. ¥lynn, 38 Mo, 483,) * # "

And, in the case of lurphy et =1 v, Limpp, 147 S, W,
(2d) 420, 1, c. 423, the court seld:

H
"There is no eecape irom the con-
clusion that respondent was Laxed
for the year 1937 because he had ir
his employ eight or more employees
in the year 1956, Analogous to the
sltuation would be a law enscted in
1937, texiny an individual because
in 1956 he had had an income snf-
ficlent to come within the law but
did not have a taxable income in
1937, Suech e law would clearly be
retrospective and void, ©See Graham
Paper Co, ve Gehner et al,, 332 Mo,
165, 59 b, W. 24 493 Smith v, Dirckx,
285 );-0. 18‘8’ 106. 011;. 19'?’ 198’ 225 t
Se W, 104’ loc, cit, 106. 11 A, L, E,
510, in the latter case the court
gquoted with approvel Mr, Justice Story's
definition or a retrospective leaw es
follows: 'Lvery statute which takes
away or lupeirs vested rights ecquired
under existing lews, or crecetes a rew
obligationy, imvoses & new duty, or
attaches & new disavility, ir respect
to transactions or considerations ale
ready pcased, muut be deamed retro=-
spective,' «

In the case of Home Telephone Co, v, Sarcoxie Telephone
Go., 23€ Mo, 114, 1. c. 152’ the court saids
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B. % % The amendment was subsequent

to the contract, and thersfore we
shiould take the law in force at the
date of the contract. Subsequent legls-
lation cannot invalidate contreacts
lawful at the date of their making,"

CONCLUSION

In view of the above authcrlities, 1t 1s the opinion
of this department that a broker is lisble to a former
salesman for commissions agreed to on & contracet consum-
mated before January 1, 1642, ever ithough at the present
time the salesmarn 1s not now Iin the employ of the broker
and 1s not a real estate saleamsn.

1t 1s furtner the oniniar of this dopartment that
& real estate broker would rot be violating the real
estate license act if he pald the salesman & part of the
commission collected, althwough the salesman, at thls time,
has no real estate license,

APPROVEDS Hespectfully submitted

W. J. BUKKE
Asslistant Attorney General

ROY MeKITTRICK
Attoruney Gencral of Ilssourl
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