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COMMISSION 

Mis sour i Real Estate Commission Act 
i s not - and cannot be - retrospective 
to contracts entered i nto before January 
1 , 1942 , as to real es tate commissions , 

June 1 , 1942 

I issouri Heal Estate vo. -.. issiun 
Jefferoon ~ity, Mi s souri 

Llontlomen : 

.Attention - rJr . J . ': . Hobbs , 
Secre t ary . 

FILE _ 

We are in rsccipt of your l etter of Lay 2b , 1942, 
i n which you request an of'i. lcial opi.uion j.S fo l lows a 

"~'he Commission requests arJ opinion 
from your off' i ce on the f ol lowing : 

" ' Prior to tl. ..... first of J anuary 1942 
a sale sman empl oyed by a broker , the 
salesman ~ade a leaso on a certain 
piece of pr operty. under the lease 
t ho les sees wero ulven a.n option to 
buy tho premises any tice durins the 
t erm of the lease . ~be salesman l ef't 
tho employ of the broker in October 
1941 . .u. dof'ill.ite aeroement was oa.de 
a t the, t.::.mu ~uo ~alesman loft tho em­
ploy of tho broker that if the lesseo 
wov.ld exorcise t!..o option the salesrr.a.n 
\'lould r (jcei ve tho usual part of the com­
mission based on the sel l i ng price . In 
April 1942 tho parties exer cised their 
option and a sale was consummat ed. Is 
t ho br oker now liable to tl .. e sa.lesman 
TTho has quit or w1 thdrawn f r om the 
bus iness? would che broker be vio-



Missour~ Real Estate 
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l ating the r eal estate license act 
if he paid t Le saleocan who at this 
time has no license a part of t he com­
mission collected? ' " 

~ection 1, of t he Uissouri Real Estate Co~ission Act , 
Laws of ~issouri , 1 941 , page 425 , r eads as £ollows: 

"License must be procured. - After 
Januar y 1, 1942, it shall be unlaw-
ful for any per son , copartnership , 
association ·or cor oration, foreicn 
or domestic, to act as a r eal estat e 
broker or r eal estate sal e sman, or 
to advertise or assume to act as zuc 
without a license first procured fro 
the missouri Real bstat e Commission . ' 

Under the above section the Missouri Real Lata Commisa1.on 
Act did not become effective until January 1, 1942 . V.e 
are assuming that t he contract, to which you refer in y~~r 
request , was consummated before January 1, 1942. 

Section 15 , of Article II of the vonstitution of 
Missouri , r eads as follows: 

"'l'hat no ~ post facto law, nor law 
impairing the obligation of contracts , 
or retrospective in its oper ation , or 
making any i rrevocable grant of special 
privileges or i~unitiesfl can be passed 
by the General Assembly. 1 

In view of the fact that t he legislature set January 
1, 1942, as t he effective date , we believe that it was the 
i ntention of t he legislature not to violate Section 15 , 'f 
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Lrticl e ll o1' the Const.t..t·.tior: of l: issouri , when it enacted 
Section 15 , of the ll isso"'"ri • eal .sta .. e l-Or!Ulliss ion .~~c t , 
Laws of· l.1issouri , 1941 , pa.Je 4v0 , .:...J.ic.~- r eads as 1ollows : 

11 .1.•'ees shall not be paid to unllceusod 
per5ons . - !.o real estate brokor S-lS.ll 
pay any part of a fee , commissio~ or 
other co upensation received by tee bro­
ker to £..ny peroon for e.ny servi ce rendered 
by such ~erro to t~r. br oker i ~~yinfi, 
sollirv, eJ>..c .. , 11 ._;1 , leo.sinz , rentin ~ or 
negotiating a lo~ upon any real estate, 
unless such a J?~rJon i!l a licensed real. 
esta t:,e salesman ro .1lEn·l y as so cia t ee with 
such broker , or a l i censed r eal estat e 
broker, or a person reJUlarl y engaged in 
tho r eel estate brokerage busiLess o~t­
slde of Ghc State of I ... issouri . 11 

~ectior. 1 5 , of Articl e ll of the Cons ti t ution of Mis­
souri, prohibits the er.a otmont of ex post facto l aws , and 
laws whicb are retrospective in their operat:on. An ex 
post facto law is a law which is ob~ectionnblo to penalties 
trnposed, whil e ' the laws t~~t are retrospective in their 
operation arc laws appl ying to civil ~at&ers . 

Under the .facts set out in y')ur req1est the contract 
for the lease wi th oution to p~rchasc , bet ween tLe lessor 
and t he lessee , was cor summate6. before the efi' ctivo da t e 
of the law, and be£ore vctober 1941 , at which time t he 
salesman loft tho employ of trc broker• 

UndGr Se~t~ou 1 5 , o£ article II of tL e vO.Llllti t utiion 
of wissoari, supra , an~ also under ¥ectlon 19 of 4rtlcl e 
Xli of the Constitution of wissouri, tho legislature cannot 
enact l aws whlcb are retrospective i n tl&ir operacion. 

Jection 19, of ~tlcle XIl of the 0ons titution of 
Missouri , reads a3 fol lows : 
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"The Jeneral .lssembly shall pass 
no law for the bel_ef1 t of' a rail-
road or other corporatioLs , or any 
~divldual or association o1 indi-
V- ~ ...... L~ , retrospective in ita opera­
tion, or which i mposes on the peopl e 
of any county or municipal subdivision 
of the State a new liabil ity in respect 
to transactions or COLlsideratl m s al­
r ..-ady past . " -

... nder th1a acctlon the le~ialaturo cannot enact a law that 
would benefit t he broJ..er to the extent that he would not be 
l iabl e to nay the cor:mdasic I' c ., the salesman under his contract . 

~ectlon 15, OL nrticle Il and J ection 19 of Article 
XI I , of the vonstitut.ion of .~.issouri, were cor strued in the 
case ot Gast •leal ty & Invest6::~ent vo . v . ~cbneider, 246 s . l •• 
177 , 1 . c . 178 , where the coart said : 

111..rticle 2, .:>ee . 15 . t~ Post l•'acto L!!!!!b 
etc., Prohibit ed. - lhat no ex post i'acto 
law, nor law impairins the obligation of 
contract s, or retroane c tivo i n its opera• 
tion , or makinz any i r revocable grant of 
special priviloccs or lmmunitios , can te 
• • ~., (" 1 by the Gene1•a l As aembl y . 1 

"Article 12, ~ec . 19 . 1 Retrosnect1ve 
~ in Aitl ~ ~orporat1or.s ~ Lmpooi ng 
~ Llability on the People ·orbiddan.­
'.Lhe t'eneral ~sse,:~bly snall 'Oa.oa no law 
for the ber.c:fi t ot' a rai lroad or other 
corporatiors , or any indiv10ual or 
association or individuals , retrospec tive 
in its operation, or r.hich inposes on 
the peopl e of any county or municipal 
subdivision of tae state a new liabil ity 
in respect to transactions or co~sidera­
tiuns alreaay past . ' 
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"Sutherland speaks of r~trospective 
statutes as those ~hich ' relate to 
past acts and trarsactions ,• and 
ot retroactive statutes as those 
'which operate o such acts and 
transactions anc... change their legal 
character or effect.' Lewis ' uuther ­
land Jtatutory vonstruction (2d Ld. ) 
~ec . 641 •. 

"~edzwick defines's. retrospective 
law to be : f 
tr • A statute t~hich takes away or im­
pairs any vestea right acquired un-
der existing lhus , or creates a riew 
obligation; ort im oses a new duty, 
or at t aches a new c...isability ln re­
spect to transactions or cons1cerations 
already past.• bedgwick on Gonstruc­
tion of' :Jtatutory vonstitutional Lau 
( 3d .t..d. ) p . 160 • 

"This definition was adopted b7 this 
court in Hope ttutual insurance Co . "-· 
.t-'1 ynn , 38 JJo . 48 3 , 90 Ar.:J . Dec . 438 , 
wherein \!agner ; ~ • , adds : 

" 1 l-.o new ground for the support of an 
existing action our;nt to be created 
by leeislative enactment , nor any lesal 
bar which tJOes to deprive a party of 
nis defence .' " 

Also, in the case of Larton vounty v .~· alser, 47 U.o . 
189 , 1 . c . 200 , the court said : 

"A statute which take~way any vested 
right acquired under exieting laws, or 
creates a new obliuation, or i~poses a 
new uuty_ or attaches a new disability, . 
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in resnect tc trar~acL~~~s already 
pnot , is retro3~ectlve . (lope utunl 
.1..11s . l.~o . '\ . --·lynP , 38 o . 48 3 . ) ::- ·=~ • " 

And • i:r the co se of I ... 'urphy e t a 1 v . !Jimpp, 14. '7 & • fJ . 
(2<1) 420 ,. i , c . 4"":;; , t11e court said: 

11 .1.n-...r·e is no escape .1. ro the cor.­
clasion that responde~t was taxed 
for the year 1937 because he had in 
his employ eit·;ht or tnor o en'!')loyeea 
in t.lle year 1900 . lt.nalo, ·ous t o the 
s ituation would be a law e~actod 1~ 
1937 , ta.xin ' an individual because 
in 1J.:>6 he had had an incone sn.r­
ficient to com& ith!n tne 1ar 'tut 
did not havo a texable 1I co='IC ir 
1J37 . ~uc£ a law oulo clearly be 
r etr ospective an void • • ee Jraham 
... )ap~:~r Co . v . Gehner ot al , , 332 llo . 
155 , 59 & . lf . 2d 49 ; ::imith v . Dirckx, 
2G~ 10. 188 , loc . ~it . 197 , 198, 223 l 

~ • . • 104 , l oc . cit . 106 , 11 A. L • ..• 
510 . Ln tre latte r case the co·rt 
q-;;.-:>t d ith approval ao . Justice ut ory ' s 
doi'init ion oJ.· a retro!"pective lar; e.s 
follows: 1AJvery s tatute r.b1 ch tal~es 
S.'rfay 01 .pairs Vl>sted ri._ • ts s.cquir·ed 
under existing lawn, or crLate3 a new 
ob l i ·at ion• imr>oses a ne, .. tiu ty, or 
atLach o a new disacility• i r r~spect 
to transactiors or co 31derat_~ ~ al­
read} naaaoa , nuet be deemed retro-
;specti ve . ' ·.. n 

In t he caoe of Howo 1el ephone 1.10 • v • Sarcox ie ~'elephone 
Co ., 236 o . 114 , 1 . c . 132, tho co~rt said : 
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n .. :: ~:.. rrhe anendment wa·s subsequent 
t o tho contract , and t hOl"ef ora we 
s.u.ould take the l a\T in force at t he 
date of the cor-tract . Jubs equent l egis­
l ation car~not invalidate co1tracts 
law.f.u l at the C:ate of th..Jir making . " 

In view of tl·.e abot e a .... th0ri ties , :t is ~,:·o opl1lion 
of thi s department that a or oker is l iable to a former 
salesman :for comm:ss i0ns a~ecd to on a co~·trc.at consum­
lllated bel"ore J'anuar y 1 , 1942 , ever t!...oubh at t.ne pre sent 
time the sales..na.n i s not now in the employ of' the br oker 
and is not a r eal esta te salesman . 

It is f urther the ooiniur. of tflis de partr.:1ent that 
a r eal ·~state lirol~""er wouid r.ot be v~olati..t.g tt,Q r eal 
estate license net if he paid t he sales~uan a part of the 
commission collected, ~lt.ough t h0 salesman , at this time , 
has no real estate license . 

Respectfully submitted 

ROY tJcKITrRlCl~ 
Asslstant Attor ney General 

Attoruey J.enc~·al of Lissouri 

\', JB : HH 


