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Broker violates the Act by 
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FILE . 

Missouri \eal l state ConMJission 
Jefferson ~ity , 1 issouri 

Attention - llobbs , Secretary. 

Gentlemen: 

We are in receipt of y0'1.r r equest for an opinion, 
under date of June ~ , 1942, ir which you set out three 
questions in regard t o the violation of U1e Missouri Real 
hstete Commission Act . 

The law applicable to the thre e questions cor.tained 
in your request , is .)action 10, paragraphs (a) and (0 ) 
of tle ~issouri Real ~state Commission Act, Laws of ~i s­
oouri , 1941, page 428, - this partial section reads as 
fo l lows : 

"{a) Uak1ng substantial misrepre­
sentations or false promises in the 
conduct of his buoineso , or through 
agents or salesmen or advertisi ng, 
which are intended to influence, per­
suade or induce others . 11 

"( g) Any other cond.lct which consti­
t..ttes untrustworthy or 1mpropor , frs.u­
dllent or dishonest dealin a , or demon­
strates bad faith or gross ircompetence . 11 

Your first q'.lestior. <=~ads as follows : 
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"1 . If' a.r ovmor of a restricted 
propert y solicits the services of 
a i egro real ~st~~e broker to sell 
each pro")ert:,- to a I.egro family 
for their o ccupa, cy, and a sale is 
cono~ated, Lhe is no cause for 
actior by tbe Co .isoion unless it 
establishes aa a fact thal the bro­
}f£_r l'E.preae ... :;:::d-the 1')r'Oi)8rty to tho 
buyer ~ beinr, unrestricted, ~ £_ 
result or , .. hich the buyer euffered 
fi-no.nciiil lose . 11 --

lr th~s question ~~ou ask v;h(;thCl' or r:ot 1 t ia neces­
sary ~or the broker to actually make a fa~se representation 
to tl(., buyer that tL.(. nr'"'pcrt:, is unreotricted. ra.ud 
consist.s nf two acts - or.e , actual fraud and actin(; fra\JC: , 
and, ' seeond, passive fral.i.d . Under this question if the 
broker know that the pr.'pert-; was restricted fro sale to 
negro8s even though he did not represent that it was un­
restri cted he would be violating paragraph (J ) of Section 
10 , supra . 

In tho case of Schrabauer v . ochncider Engraving 
Product • 25 b . t . (2d) 529, 1 . c . 5~3, Par . 7 , the court, 
in defining "fraud" , said : 

"~.ow fraud may ::nanifest itself in 
devious ways . It comprises all acta , 
omiasLons , and concealm~nta invol v­
ing a br each of l (,gal oz• c c-uitable 
duty, and r~ sult1ng in damage to 
another . It may be either active or 
passive; and uh11e it is true that 
ordizarilJ a ~istiLction is to be 
drann botweoz or~ ailonce and ac­
tivo cor.cet.. l::tent , yo t more silence 
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alone will be held to be a fraud 
where the circumstances are such 
as to 1mpose a duty upon one to 
speak, and he deliberately remains 
silent . 26 CJ J . 1071 . " 

t . 
Under the above hol ding, if the r ~al estate agent , 

or broker , concealed the fact th~ t the property was re­
stricted from sal e to negroes , even thou6h he did not 
represent t he property a s bei1tg unrestricted, he , never­
theless , is g~ilty of fraud . 

Your secorJd question reads as l'ollows: 

"2. If a broker seeks the listing 
for sal e of a restricted property, 
rcpreser.s.tinc::; to the OYmer that own­
ers of neighboring PI'Operties in­
tend to mako sales of their holdings 
to J..egroes , the-reby changing the 
residential character of the block 
or neighborhood, which would shortly 
result i n vi t1a t1ng the en tire of­
feet of the restrictions in the 
nei• hborhood or block, the Com­
mission might take actl on but only 
tf t he representations with respect 
to the other property holders were 
r .... lse . " 

The mere listing for sale of restricted property is 
not a violation of the hissouri f\eal .c.sta te <..ommission Act , 
even though, at the time of the listing the agent , or bro­
ker, 1riormed the owner of the restricted property that 
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he intended to sell the property to negroes. The mere 
listing is not the sale; but , i~ the said agent, or broker , 
falsely represented to the owner of the property that all 
other owners intended to sell to negr·oes, then he would be 
violating Par . (a) of ~ect1on 10, supra. In order to make 
a valid sale to a negro , of property, the sale of whi ch 
was restricted from negroes , it would be necessary that 
all owners of fee in the restricted neighborhood join in 
a waiver of' the restriction . If' the agent, or broker , 
falsel y misrepresented the facts , he is guil ty of vio-
la t1.(lg t he I..i ssouri heal LSta t~ Commiss ion Act . 

"False pretenses" has been defined in the case of 
State v . Houchins , 46 s . ·• · (2d) 8 91 , 1 . c . 894 , where 
the court said: 

"In State v . De Lay ., 93 ~.to . 98 ., 
5 s . :. 607 , loc . cit . 609 , ' pre­
tense' is thus defined : ' The word 
"pretense" when used in a criminal 
statute is to be understood in its 
legal and technical sense, lt hav­
ing a well- defined as well as a 
peculiar and appropriate meaning 
in law. Rev. St . 1879., Sec . 3126. 
lts definition is thus given by 
Mr . Bishop: "A false pretense is 
such a fraudulent representation 
of an existing or past fact., by 
one who knows it no t to be true , 
as is adapted to i nduce the per­
son. t o whom it is made to part 
with somethi.g of value . u 2 Bish. 
Crim. Law, Sec . 415 .• '" 

Your third question reads as f'ollows : 

uThe Commission need not wait 
until a majority of owners in 
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the restricted area bring injunc­
tion or otner o~oceedings to st~y 
tho compl e t ion of a s a l e in viola­
tion of a r estriction . ln most 
covenant s of rostr ictior there is 
a provision "that gives a single 
property owrer the right to bring 
such an act)fon or: his own behal f 
and for the benefit of others ho 
per sonall y joined in tho restric­
tive covenants . The Commissior 
mi ght initiate action aga inst a 
l icensee either o ... the fi l ing of 
such an injunction and before t he 
case is decided by the court s , or 

• t s 1 e s~cl action as .the circum­
stances warrant , oven though no in­
junction is ever fi led. " 

It is not necessary that tho covenant ~f r e striction 
£;ivo a single pr operty owner the right to bring an injunc­
tion where tho restrictio~ bas been violated , for the r ea­
son tha~ he has ar. casemen t over •11 of the restri cted area 
with the right to br ing a11 injunction, whether authorized 
by t he ~estrictioL or not . 

In the case of Porter et a l v . Johnson et a l., 115 
s. w. ( 2d) 529 ; 1 . c . 534, the court; i n s tating that rul e 
said : 

" 'If no radical changQ i o the con­
dition and ~se of t ho restricted 
property occur s , the clrcumstancos 
that there r~v~ been changes in the 
t erritory s urrounding the covenanted 
~rea will not of itself be suffi cient 
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to destroy tr£ restri ctions . 
Pierce v. ~t . ~ouis Union Tr ust 
Cou.pary, supra , 311 r·o . ( 2e2), 
loc . cit . 295 , et seq., 278 s . . . 
(398) , l oc . cit . 408 . ' .l:{ombau.er 
v. Christian ~burch, 328 Mo . 1 , 

loc . cit . 18 , 40 s . w. 2d 545 , 
553. lhe fact that changed con­
ditions render the restriction 
les s valuable will not prevent 
their enforcement if tne r estric­
tions remain of substantial value . 
Rombauer v . Uhristian Ghurch, supra. 
l•or will c ::>urts refuse to enforce 
restrictions even if the property 
be of more motletary value with re­
strictions removed . ~here are some 
rights more valuable than money. 
l;oel v . Hill , 158 Mo . App . 426 , loc . 
cit . 450 , 138 "' • ~~ . 364 . ·o do not 
agree with the contention of do­
fenGants that since legroes l ive on 
property a uttin; t hi s area on the 
rear , and live ore- half block i~ 
front , facing anotl.~.er street , and 
that since vacant property across 
the street is offered for sale to 
... ~egroos for residential purposes, 
the restrictions arc without val-
ue to plaintiffs . The vacant proper­
ty across the street is not l i kel y to 
be bull t up with l.egr o tenanted hous­
e s for many years to come , i n view 
of the r ecor d of such building during 
the past 15 years . 'l'h.e same may be 
said of speculation as to future buil­
ding on and occupancy of tho corner 
l ot adjo~nin$ the uiatrict on tho 
south, it now being vacant . ~he one 
r.egr o occupied house on the north was 
so occupied befor e the ar ea was re-
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atricted, consequently its occu­
pancy has not changed conditions 
at all . 

"In the Hombauer I.Jase , supra , the 
~upteme ~ourt said that the defense 
of chan~ed conditions is an affirma­
tive defense, and that he who asserts 
it must prove three tl:..il'~S , to wit: 
'(1) The radical change in condition ; 
(2} that as a result enforcement of 
the restrictions will work undue hard­
ship on him; (3) and will be of no 
substantial bene~it to the plaintiff.' 
Argument as to whether or not hegroes 
may occupy property outside the dis­
trict at some opeculat1ve tuture date 
does not tend to prove a present changed 
condition; nor does speculation aa to 
what rnay occur in the next block south 
of the area, and outside of it , provo , 
or tend t o prov~ , the ultimate facts . 
This case is not similar to one in­
volving restrictions agairst business 
encroachment where the district there­
after becomes surrounded with indus­
trial buildings or the outside , the 
smoke and fumes of which render the 
district wholly undesirable from a 
residential standpoint . Such a 
changed condition as that gives rea-
son for an exception to the rule de­
clared in Pierce v . St . Louis Union 
'l'rust ~ompany , supra ; but such is not 
this case . The evidence here fails to 
establish that conditions have so 
changed as to render tne restrictions 
of no substantial value to plaintiffs. " 
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Also, in the case of State v . ulloy , 61 s . ll . (2d) 
74l, 1 . c . 74~, the court said: 

"The ~laintiffs in the injunction 
suit (relators here) are owrers of 
lots in University Heigrts subdi­
visioz: . 'l'he defe!l.!ant school dis­
trict was proceed!r g to erect and 
use blildings and grounds ir such 
subdivisio for school purposes in 
violation of valid building re­
str ictions excluding e.nr\ nrohibiting 
such use . lt is t he settled l aw ot 
this state that Tlhere the deeds of 
conveyarce ir~ose valid restrictions 
on the lots v.-ithin a given area , then 
each lot anG. the ovmer of same has an 
e,.semen t in each and all the other 
l ots affected by the restrictiors , 
which easement is a property richt 
to be protected by injunction , at 
trc Olmer's irstance , rest raining and 
preventing viol ations of the building 
r estri ctions . buch building restric­
tions and the rights arisin~ therefrom 
are subordinate to the right ot emi­
nent donain and can be extir.guisl ed 
by condemnation pr oceedings . ~ * " 

COl:CLUSIOl 

L~ view of tbo above authorities, it is the opinion 
of this department t hat if an agent , or broker , conceals 
the fact that the property is r estr icted f'rom sal e to 
negr oes , althou~ he does not represent to the buyer of' 
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the property that it is unrestricted, he , nevertheless 
has committed a fraud upon the buyer of the property. 

It is further the opinion of this department that if 
a br oker mer ely lists r estricted property f or sale to 
negr oes and infor~ns tl..e owner of the property that it is 
his intention to sell to negroes he has not violated the 
Missouri Real Esta ~e Co~ission Act until he has actually 
sold the r estricted pr operty to a negro . If he falsely 
represen ts that the othex propert y owners i.rltend to sell 
their property to negroes , he is guilty of violating the 
Act . 

It is further the opinior of this departQont that 
the vommission need not wait until an injunction suit 
is br ought t o enforce the res t rictions in the neighbor­
hood before they coul d revoke the license of the broker, 
or salesman , who has vi olated the act by making the sale, 
knowi ng at t he time that t~e pr operty was r estricted 
from t he sale to negr oes . The Commission Mi~ht initiate 
action against a licen see at any time befor e the fi ling 
of such an injunction a~d need not ;ait until a s ui t is 
filed or judgment is had. 

Respectfully submitted 

APPROVED: 

\1 . J . BURKL 
Assis tant Attorney ueneral 

ROY ffcKin'RICh. 
Attorney General of Missouri 

V/J :R\ l 


