MIS3SOURI REAL ESTATE Broker violates the Act by

COMMISSION ACT; concealing the fact that property
i1s restricted and need not msake
the misrepresentation.

June 12, 1942

7 [FICE |

Missourl Heal Ltstate Commission
Jefferson City, Missourl

Attention - Mr, J, W, lobbs, Secretary.

Gentlemen:

We are in recelpt of your request for an opinion,
under date of June 2, 1942, in which you set out three
questions in regard to the violation of the Missourl Real
l.stete Commission Act,

The law applicable to the three questions contalned
in your request, is Section 10, paragraphs (a) and (g)
of the Missourl Heal state Commission Act, Laws of His~
souri, 1941, page 428, - this partlal section resds as
follows:

"(a) Making substantlial misrepre-
sentations or false promises in the
conduct of his busineas, or through
agents or salesmen or advertising,
which are intended tc influence, per-
suade or induce others.,"

"(g) Any other conduct which consti-
tutes untrustworthy or improper, {rau-
dulent or dishonest dealings, or demon=-
strates bad faith or gross incompetence."

Your first questior. <=ads as follows:
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"l, If an owner of a restricted
property solicits the services of
a legro real estate broker to sell
such property to a Legro family
for their occup:%y, and a sale is

1
]

consunmated, the is no cause for
action by the Commission unless it
esteblishes as & fact thal the bro-
ker represented the grop%rtx‘gg the
bu a8 beins unrestricted, as 8
result of which the buyer suffered
firancial 1oss,"

In this guestion you ask whether or rot it ls neces-
sary for the broker to actually meke a false representation
to the buyer that the property is unrestricted. Fraud
conslists »f two acts - one, actual freud and aecting fraud,
and, second, passive fraud. Under this questlon if the
broker knew that the property was restricted from sale to
negroes even though he did not represent that it was un-
restricted he would be violating paragraph (g) of Sectlon
10, suprsa.

In the case of Schrabauer v, Schneider Engraving
Produect, 26 85, W, (2d4) 6529, 1, c., 533, Par., 7, the court,
in defining "fraud", said:

"lNow fraud may manifest itself in
devious ways. L1t comprises all acts,
omissions, and concealments involve
ing a breach of legeal or egquitable
duty, and resulting in damage to
another. It may e elther active or
passive; and while il is true that
ordinarily a distinetion is to be
arawn between mere silence and ac-
tive conceclment, yet mere silence
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alone will be held to be a fraud
where the eircumstences are such
as to impose & duty upon one to
speak, and he delliberately remains
{ silent, 26 CJ J, 1071."
‘ i

!

i
Under the above holding, if the r-al estate agent,
or broker, concealed the fact that the property was re-
stricted from sale to negroes, even though he did not
represent the property as being unrestricted, he, never-
theless, 1s gullty of fraud.

Your second question reads as follows:

"2. If a broker seeks the listing
for sale of a restricted property,
representing to the owner that own=-
ers of nelghboring properties in-
tend to make sales of their holdings
to Negroes, thereby changing the
residential character of the block
or neighborhood, which would shortly
result in vitlating the entire ef=-
fect of the restrictions in the
nelghborhood or block, the Com-
mission might take sction but only
if the representations with respect
to the”other property holders were
falss,

The mere listing for sale of restricted property is
not a violation of the lissourl Real Lstate Commission Act,
even though, at the time of the listing the agent, or bro-
ker, informed the owner of the restricted property that
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he intended to sell the property to negroes, The mere
listing is not the sale; but, if the said agent, or broker,
falsely represented to the owner of the property that all
other owners intended to sell to negroes, then he would be
violating Par. (a) of Section 10, supra. In order to mske
a valid sale to a negro, of property, the sale of which
was restricted from negroes, it would be necessary that
all owners of fee in the restricted neighborhcod join in
a wailver of the restriction., If the agent, or broker,
falsely misrcpresented the facts, he is guilty of vio~
laticg the Missouri Heal Lstate Commission Act.

"False pretenses" has been defined in the case of -
State v. Houchins, 46 S, W, (24) €91, 1. c. 894, where
the court saild:

"In State v. De Lay, 93 ¥o. 98,

5 3. ¥, 607, loc, cit. 609, 'pre-
tense' 1s thus defined: 'The word
"pretense" when used in a criminal
statute is to be understood in its
legal and technical sense, 1t hav-
ing a well-defined as well as a
peculiar and appropriate meaning
in law, Rev, 3t, 1879, Sec, 3126,
lts definition is thus given by
My, Bishop: "A false pretense is
such a fraudulent representation
of an existing or past fact, by
one who knows it not to be true,
as is adapted to induce the per-
son to whom it 1s made to part
with somethirg of value." 2 Bish.
Crim, Law, Sec, 415,'"

Your third question reads as follows:

"The Commission need not wait
until a majority of owners in



Missourl Real Lstate
Commission (5) June 12, 1942

the restricted aresa bring injunc-
tion or other proceedings to stay
the completion of a ssle in viola-
tion of a restriction, In most
covenants of restrictlon there 1s

a provision that gives a single
property o r the right to bring
such an action on his own behalf
and for the benefit of others who
personally joined in the restric-
tive covenants. The Commission
might initiate action against a
licensee either on the flling of
such an injunction and before the
case 1ls declded by the courts, or
mey take such action as .the circum-
stances warrant, oven though no ine-
junction is ever filed."

It 1s not necessary that the covenant of restriction
give a single property owner the right to bring an injunc-
tion where the restriction has been violated, for the rea-
son that he has an easement over all of tLhe restricted area
with the right to bring an injunctlion, whether authorized
by the restrictlon or not,

In the case of Porter et al v. Johnson et al., 115
8. W, (2d4) 529, 1. ¢, 534, the court, in stating that rule
said:

®1If no radical change in the con-
dition and use of the restricted
property occurs, the circumstances
that there have been changes in the
territory surrounding the covenanted
azrea will not of 1itself be sufficient
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to destroy the restrictions.

FPlerce v, S5t, Louis Union Trust
Company, supra, 311 Mo, (262),
loc, cit, 295, et seq., 278 o5, W,
(398), loc. cit, 408.,' Rombaner

v. Christian Church, 328 Mo. 1,

loc, cit., 18, 40 3., W, 24 545,

555, The fact that changed con-
ditions render the restriction

less valuable will not prevent

their enforcement if the restric-
tions remain of substantial value,
Rombeuer v, Christian ‘hurch, supra.
lior will courts refuse to enforce
restrictions even if the property
be of more movetary value with re-
strictions removed, There are some
rights more valuable than money,

loel v, Hill, 158 lo., App. 426, loc.
cit. 450, 138 S5, V. 364. Ve do not
agree with the contention of de-
fendants that since legroes live on
property a utting this area on the
rear, and live one-half block in
front, facing enother satreet, and
that since vacant property across

the street is offered for sale to
Legroes for residential purposes,

the restrictions are without val-
ue to plaintiffs., The vacant proper-
ty across the street 1s not likely to
be built up with hegro tenanted hous-
es for many years to come, in view
of the record of such building during
the past 15 years, The same may be
sald of speculation as to future buil-
ding on and occupancy of the corner
lot adjoining the district on the
south, it now being vacant. <1he one
Negro occuplied house on the north was
so occupled before the arca was re-
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stricted, consequently its occu-
pancy has not changed conditions
et all,

"Iin the Hombauer Case, supra, the
Supreme C‘ourt sald that the defense

of changed conditions is an affirma-
tive defense, and that he who asserts
it must prove three things, to wit:
'(1) The radical change in condition;
(2) that as a result enforcement of
the restrictions will work undue hard-
ship on him; (3) and will be of no
substantial benefit to the plaintiff.'
Argument as to whether or not Negroes
may occupy property outside the dis-
triet at some speculative future date
does not tend to ‘prove a present changed
condition; nor does speculation as to
what may occur in the next block south
of the area, and outslde of it, prove,
or tend to prove, the ultimaste facts.
This cese 1s not similar to one in-
volving restrictions ageinst business
encroachment where the distriet there-
after becomes surrounded with indus-
trial bulldings on the outslide, the
smoke and fumes of which render the
district wholly undesirable from a
residential standpoint, 5Such a
changed condlition as that glves rea-
son for an exception to the rule de=-
clared in Plerce v, St, Louls Union
Trust Company, supra; but such is not
this case. The evidence here fails to
establish that conditions have so
changed as to render the restrictions
of no substantial value to plaintiffs,”
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Also, in the case of State v, Mulloy, 61 S, W, (24)
74}, 1. c. 743, the court said:

"The plaintiffs in the injunction
suit (relators here) are owners of
lots in University Helghts subdi-
vision, The defendant school dis-
trict was proceeding to erect and

use buildings anéd grounds in such
subdivision for school purposes in
violatlion of valid building re-
strictions excluding &nd prohiblting
such use, It is the settled law of
this state that vhere the deeds of
conveyance impose valid restrictions
on the lots within a given area, then
each lot and the owner of same has an
easement 1n each and all the other
lots affected by the restrictions,
which easement 1s & property right

to be protected by injunction, at

the owner's instance, restraining and
preventing vioclations of the bullding
restrictions, OSuch buillding restric-
tions and the rights arising therefrom
are subordinate to the right of emi-
nent domain and can be extingulshed
by corndemnatior proceedings, % # "

CONCLUSION

: In view of the above authorities, it 1s the opinion
of this department that if an agent, or broker, conceals
the fact that the property is restricted from sale to
negroes, although he does not represent to the buyer of
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the property that it i1s unrestricted, he, nevertheless
has committed a fraud upon the buyer of the property.

1t is further the opinion of this department that 1if
a broker merely lists restricted property for sale to
negroes and informs the owner of the property that it is
his intention to sell to negroes he has not violated the
Missouri Heal LEstate Commission Act until he has actually
sold the restricted property to & negro. I1f he falsely
represerits that the other property owners intend to sell
thelr property to negroes, he is gullty of violating the
Act.

It is further the opinion of this department that
the Commission need not walt untll an injunction suit
is brought to enforce the restrictions in the neighbor-
hood before they could revoke the license of the broker,
or salesman, who has violated the act by making the sale,
knowing at the time that the property was restricted
from the sale to negroes, The Commission might initiate
action against a licensee at any time before the filing
of such an injunction and need not wait until & suit is
filed or judgment is had,

Respectfully submitted
APFROVED:

We Jo. BURKE
Assistant Attorney Ueneral

ROY MeKITTRICK
Attorney Ueneral of Missouri
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