
ELECTIONS: County court cannot appoint more than 
six judges in a precinct under any circum­

_Jstances. 

July 15 , 1 942 

·-

Fl LED 

.hororable Lawrence Lol man 
Prosecuting Attorney 
Randol ph County 
Moberly, Missouri 

Dear Sir: 

411 

We are in receipt of your r~quest for an opinion , 
under date of July 13 , 1942 , which reads as follows: 

"~nder Sections 11,499 and 11501 
R. B. Mo . 1939, the County Court 
is authorized to appoint tl~ee 
judges from each of the dominnnt 
political parties in each pre-
cinct where two hundred or more 
votes were cast in the last pre­
ceding general election. Since 
the enactment of those ..>ectious, 
the Legislature has repealed and 
re-enacted uoction 11 , 607 laws 
1941 , page 363, ~qlliring t he elec­
tion j udges t o paste a black sti cker 
over tho identifying number on each 
ballot . It is anticipated that this 
will i n crease t he work of the elec­
tion judges to the extent that they 
may need more help . The County 
Court of t his ~oun ty ~ s consi dering 
appo:nt lng two more Judge s in each 
precinct , ono f r om ea ch of t he po­
litical parties, i n order to take 
care of those additional duties . 

"They have asked me to get an opinion 
from you as to whe ther or not they 
can legally appoi nt thoso additional 
j udges. " 

-
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Section l l4Q9 R. s . Missouri , 1939, wluch applies 
to all counvies in tlds ~ta \,t>, req'lires tnat four judges 
of election shall oe appo i nted by ~he crun'Ly court for 
each e l ection precinct . 

Section 11501 R. ~ . •·issouri , 1939 , whi ch applies 
to a l l precincts in this vta\,e that , at the last preced­
inb general ~lectior , cast two hundrod or more votes , 
provides that Lho county court may appoint two addition­
a l judges of election , wt-ich, w effect, means the 
appointment of six jua{ es or election ; three of which 
shall be taken from t he political party that polled 
the la~gost number of votes at the last preceding general 
election , ar.u u~r ~ e ju~·es from the party that polled 
the next largest vote . 

The two .::>ectio:-s , 11499 and 11501 , supra , are the 
only sections r~ch t pply to the appointr ert of judges 
in the counties and recincts of this State . \.e find 
no other statutory aut} ority provia1nc for tLe appoint­
ment of more than six juQges under any circums tances . 

In your request you state 
s a r y to appoint two additional 
the extr a duties ~laced on t n& 
them to place the black stic,,.c 
vided in ::>ec tion 1160'7 • £: •• s. !: 

that i t rill be neces­
judges by rea~on of 
judges, in requiring 

n the bal lots , as pro­
... .:. ... -nu--1 , 1941 , page 363. 

Section 1160'7, Laws of ~ispo Jri, 1941 , page 363, 
supre , which requires the extra d~t.~3 , as above set out , 
doas not provide for additional ju~~s , and in no way 
r epeals or amends the generRl law i n referer..-:e to the 
appointment of judges . It can be pr4sumed that the legi s ­
lature at the time it enacted Jection 1160'7 , s upra , knew 
and was aware that ~ection 11499 and Secti?r. 11501 , supra , 
limi ted the number o1 judges to be appoi nted by tho county 
court to six. It has been held ir. this State , in some 
cases , that whore the number of judge~ appointed is l e s s 
than those specified in ~action 11499 and ~ection 11501, 
supra , 1t would not i nvalidate the e l ection , or deprive 
th . votLrs o1 their rights of suffrage , for the reason 
thac the voters wer e not responsible for the negligence 
on the part of tho e l e c tion co~issioners or e l ection 
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officers . 

In the case of Breuninger ot al v . Hill et al . , 
210 ~ . ~ . 67 , 1 . c . 71, tl~ court said: 

"* * -:~ Aside fro, t. tis , tl":e law 
governing t he ~~pointment of judges 
and clerks is clearly c~rectory, and 
courts will not null ify tl.te result 
of votes honestl y cast and counted 
although the statute has not been 
::strictly co .. plied - i tp. So.nd<.1r s v . 
Lacl s , 142 ~o . 255 , 43 s . ' . 6E3 . " 

Section 11496 11 . s . -insouri , 1939, sets out t he 
compensativn of judges and clerks or e lectlons as being 
a sum which the county court cay deen reasonable , not 
to exceed three dollars per day, to be paid out of 
the county treasury . V.c find no authority gr ar.ted the 
coun~y court to pay f or adaitional judges , other than 
those set ot... t in the two sections, 11499 ar.d 11501, 
supra. 

Under Sect ion 2480 t \ . s . Misso.1ri , 1939 , tho county 
court shall have cor.trol and r.nnage ..... ent of tl.c prcporty 
of the county, ana. also is emoouored to o.udi t ar!d s e ttle 
all demands acainst the county. In construing tLis sec­
tion , tbe uL preme Gourt of .... issouri , in the case of 
Hillside Securities ~o . v . tiint er et al , 254 s. ' . 1 8 , 
par . 4 , said : 

"Appellant cites section 2374, R. 
s . 1919 , wr~ch provides that the 
county court shall have power to 
audit and settle all de ~ands 
a gainst the county. ~'his , of 
course , means lawful demands 
agains t the county. ~t cannot 
be constr ued as giving aut! ority 
to the county court to audit and 
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set tl6 cl£u.m s a.gai1.s t the coun­
ty court ar!sing ~dcr vo~d con­
tract~ . " 

&ection 237' ~ . ~ . ~isso~ri , 191 9 , as s~t o~t in 
t he above ,uotat1.")n , i s no ~t;,ction 248:::> R. "' • 'Missouri , 
1939 . 

County courts are not genoral agcnt!!S of C'>unties 
or states , b~t their pow~rs are l imited ru.~ cefL.ed by 
statute , anu their 9c ts o~tside of , anc bey~Pc , s tatu­
tor y autt ority are void . ( :or r i s v . Karr, 114 b . •' · 
( 2d ) 962 , 342 Mo . 17~ . ) 

Al so , in the ca se o I oda"ay C-ounty v . !"~dder , . 
129 S . " . ( 2a J obr/ , par· s.. 2- ' , tLe court said : 

11 Counr.y court3 ar·t C.>...trt.s of r·ccord , 
cr Jated ann •i en jurisdiction t.o 
transact a l l county busir~ss , ~nd 
to audit and settle all co.aa..uv 3 

arainst the county . Articl e 6 , 
Ject ion 36 , CoJlst1 t ut.:.on 01 i ~souri , 
10 . ·t . Ann .; Sec . 2078 , p . f.( 58 . 

The above sta . ut.e providing for 
settlint," and audi tir. f, clr..ims a aLY.ls t 
the county a ~plied orly LO lawf~l 
demand s and does not autro ri zc the 
co1..mty cout·t to aud~ t and settle 
c l aims arisl.t.g o:r void cor tracts . 
Hillside o.>E:. Curi t les Co . v • •. ir. t.or , 
300 ·o . 3";0 , 397 , 2&4 _ . • l f8 , 
193 . * * - " 

Also, i n the ca se of' tatG v . Jackson , 84 s. w. 
( 2d ) 988 , par . 1 , tho coutt said : 
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" -;:- ~: .;:. The answer to that ques­
tion depends upon the statutory 
powers of the county court . buch 
court is a creature of the Consti ­
tution , and 1 ts por1ers are l ini ted 
by the t erms of the various statutes 
dcfinin~ its uowers . It has no com­
mon-law or e quitable jurisdiction. " 

The same holding , as ir. the above cases , wns,held 1n 
the case of Jensen v . \ !leon Township , Gent~ ~ounty, 
145 s . l . (2d) 372 . 

In view of the above cases, and i n view of t he limi­
tation placed upo~ the county court , as to the number of 
judges to be appointed under Section 11499 and ~ection . 
1 1501, supr a , the county court will be prohibited from 
paying said unlawfully appointed additional judges t he 
amount of money as s t out in Section 11496 h . s. Missouri , 
1939 . 

It is , therefore., the opinion of this department 
t hat the county court of . ardol ph County cannot appoint 
two additional judges in each precinct , other than those 
allowed under vection 11499 and 11501, supra, in order to 
take care of the additional du ties of using the black 
sticker over the identifying number of each ballot . 

It is further the opini n of tlus depart~ent that 
i n all counties in tnls ~Late four judges of electior 
shall be appointed by the county court f or each elec­
tion precinct , but if any of the precincts 1n the 
county ~t the last pr~cedin~ general elec~ion cast 
two hundred or more vot~e thw c-:>u n t y court may appoint 
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t wo additional juages of election, but in no event 
not more than six judges of olection . 

Respectfully submitted 

fi . J . BURKe. 
Assistant Attorney General 

APPROV.t:.D : 

VANE C. TH"t.JRLO 
(Acting ) Attorney General 

VIJ B:RW 


