REAL ESTA1E COMMISSION - Approved information
and violation of the Act.

—1

October 21, 1942
v\
W9 ’?’ L,EE[)

Missourl lleal Lstete Commlssion ///
Jefferson Vity, liissouri ]

Attentlion - lHr, J, W, liobbs
cxecutive Secretary

lear Sirs

Your request to thls office for an official
opinion, iIn reference to the clting of persons before
your board, by a subpoena, and the procedure of prose-
cution of persons acting as real estate brokers and
dealers, without a license, has been recelved,

Your first question reads as follows!

"Uoes the Commisslon have the right

to subpoena a leal lstate Broker to
appear before Lhe vommission and

show cause why he should not be prose=
cuted for failure to apply to the Com-
mission for a Heal Lstate License? The
Commission 1in checking the names of
persons known to be in the real estate
buslness throughout the State discovered
that many of them faliled to apply for

a license and although the Commission
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wrote them statling that a state

Real _.state License was necessary

for any person to operate & zeneral

real estate busineBs they have ig=-

nored such lettersi and failed to

apply for a license.,"

‘:
The statute applicable to tiils question 1s Sec~

tion 11, Laws of lMissouri, 1941, page 429, and is very
lengthy. 1t provides the vlhole procedure for the grant-
ing, denying, revoking and suspension of a real estate
broker's, dealer's or agent's licerse. “hat part of
Sectlon 11, supre, in reference to the powers of the
Real Lstate Commisslon to subpoena end bring before it any
person in this State, to take his or her testimony, only
applies where an application has been made for a liceunse
and there is a vossibllity that 1t may be denled, or,
where the Commission is holding & hearing on the sus-
pension, or revocation, of a llcense that has been granted,
The pa ticular part of said Section 11, supra, pertaining
to subpoenas, reads as follows:

" 5 i, % The commission shall have

thie power to subpoena and bring before
it any person in this state or take
the testimony of any such person by
deposition with the same fees and
mileage and 1n the seme manner as pre-
scribed by law in judicial procéedure,
before courts of this staete in civil
cases., % ¥ H# % H % 4 ow "

This power is an incldental power gsranted the Com=-
misslior upon a hearing, as se¢t cut in Sectlon 11, and
is not a power which would permit the Commlission to
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promiscuously subpoena any person whom they suspect

of aeting as a real estele broker, dealer or salesman,
who has not obtained & license, or has not made an
arplication for a license, in order to determine whetlher
or not they are acting ic violatlon of the illssourl kKeal
Lstote Commission Act,

Such a procedure wo 1ld compel a person to testlifly
erainst himself, in case a criminal action is brought,
for acting as a real estete broker without first obtaining
8 real estete license, as set out under the lilssourl Heal
Lstate Commisslon Act, It is prohlibited by Section £3,
Article 1II, of the Constitution of iflissouri, which partiasl-
ly reads as follows:

"Ihat no person shall be compelled
to testify a: aihut h_mself 11 e crimi-
nal cause, * i #

The above partial section has been held to apply in
any triel before any tribunal, or in an¥ proceedings.
(state ex rel v, Kearns, 264 S5, “. 776

WWhen & person applies for a license, or has re-
celved a license, he may be subpoenaed to testify, and
it would ot be e violation of Section 23, Article Il
of the Constitution of liissouri, for the reason that
in accepting the license he has waived his constitutional
immunity. In the case of an application for a license
he mey then refuse to testify to facts which would in-
criminate him, but would thereby empower the board to
refuse the application,
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U0 CLUSION

It is, therefore, tlie concluslon of tlils department
that the ilissourl heal Lstate Commisslon has no authority
to subpoena & real estate broker to appear before the
Commission and show cause why he should not be prosecuted
for failure to apply to the Commisslon for a real estate
license,

iI

Your second question reads as follows:

"lhat procedure is necessary and what

Information 1s required to prosecute a
violator that operates without a State
Real Lstate License?

"he Com-ission has received letters
from various parts of the State that
gives the names and in somée cases nevg=-
paper advertlsements of violators and
the Coumission is desirous of obtaine
ing necessary instructlions to prosecute
~some of these reported violators,"

Section 1 of the llissouri heal Lstate Commission
Act, Laws of lilssouri, 1941, pa;e 425, reads as follows:
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"After Jamuary 1, 1942, it shall

be unlawful for any person, CO=-
partnership, association or cor=-
poration, foreisn or domestic, to

act as a real estute broker or

real estate salesman, or to adver-
tise or assume to act as such with-
out a license first procured from

the liissouri lieal ustate Commission,”

!

This section conéiats of two specific law viola=-
tions. 4he first violatlon is: "to act as a real estate
broker or real estate salesman," without first having
prociured a license from the llissourl leal Latate Come
mission; the second violation 1s: "to advertise or
assume to act" as a real estate broker, or real estate
salesman, without first having procured a license from
the liissourl lleal .Lstate Commission.

The information must be drawn, i on one count
only, on only one of the two violatio.s, as egbove set
out, but the informatlion may be drawn under two counts,
each consisting of one of the two violatlons above set
outbe

Af'ter the proof has been introduced, and before
the cause 1s submiited to the court or jury, the State
can elect on which count it desires to stand, but the
election is not compulsory.

In the case of State v. Stark, 148 5, . (2d) 82,
par, 4, the court in holding that it is not compulsory
to make such election, in & case where a péerson was
belng prosecuted for practicing medicine without a lie-
cense, sald:i
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B 2 3 % Neither did the court err

in not requiring the state to elect
upon which count 1t would try the
defencant, ‘he defendant was proper-
ly charged 1ln separate counts and
Counts 1 and 2 were properly sube-
mitted to the jury, State v, Young,
o, App., 215 5, i, 499; State v,
-:;e’l}imam. 345 LLO. 762. 125 S. "'j. 2d
Oe.

Under Sectlon 17, of the illssouri lleal ~state
Cormmission Act, any person violating the provisions of
the Act 1s pullty of a misdemeanor, Under Lectlon 3785
R. S, lilssouri, 19359, no criminal action can be prose-
cuted after one year from the commisslion of the crime,
and the institution of the prosecutlion dates from the
time of the filing of the information. (State v, Criddle,
259 8, i, 429)

In a criminal prosecution under the lilssouri leal
Lstate Commlssion Act; the complaint and informetion may
be elither filed in a justice court, in the townshin where
the violation has been committed, or in the circult court
of the county in wnich the vlolation has been commltted,
(Section 3891 K, S, llissouri, 1939.)

ihe proper procedure 1s to have a complalning
witness file an affidavit with the prosecuting attormney,
as set out in Section 3895 Re S5, illssouri, 1939, The
prosecuting attorney may file an information on h's
information and belief, 1f he so desires, without an
aifidavit, and may file the information elther before
a justice of the peace 1in the townshin where the crime
was comuitted, or in the circult court of the county
in which the crime was committed. Section 3395, supra,
provides the affidavit can be flled in the office of the
clerk of the circuit court, or with the prosecuting attor-
ney, with the names of all witnesses to be used in the
prosecution of the case, It then becomes the duty of -
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the prosecuting attorney to file an information, as
set out in Section 3894 R, 5, lissouri, 1939, 1he
information must be verified by the prosecuting attor-
ney.

In the prosecution of a continuing misdemeaior,
such as practicling medlicine, dentistry, osteopathy and
acting as real estatd obroker, dealer, or salesman, with-
out first having obtained a license from the proper board,
it 1s better to framd the Information as to the continuing
dates, and it is not necessary that a specific date of an
act be set out in a W.‘.sdameanor informaticn, ‘he misde-
meanor should show a 'continuing act from one date to
another, but the dates mentioned in the information
should be within the sta ute of limitations of one year
before the {iling of the informetion.

It was so held in the case of The State v, Eennett,
102 lio, 356, 1. c. 368, where the court said:

"Ihe offense as charged is but single,
and only one punishment could be ap-
plied on the iniormation as now framed.
State ve. Stubblefield, 52 llo. 563. 'Lhe
pith of it is the prosecution cof the
business of private detective without
license, vhether it was essertial (in
order to bring the case within the stat-
ute) to alleges that defendant scted us
a detective to the extent of making it
a business need not be discussed since
that allegation was in fact made. The
state's evidence was directed chiefly
toward showing that delendant engaged
in that business,

"It went to show that defendant, within
the period mentioned, l‘ept & business of-
fice the sign at which was 'C, D. EBennett,
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LDetective Agcncys'! that he adver=
tised 'all kinds of detective busi-
ness prouptly attended to' with his
name and locetion of office, in one

of the city papers, and one witness

(an attorney) also testiiied that he
employed and paid defendant to reunder
him services in searching for Informa-
tlon to utllize in conneetion with a
case he had in hand, These facts fair-
ly tended to support thie charge prefer-
red, '

"An allegation that one conducts or
prosecutes a ccrtein genersl avogation
or business falls within the rule that
where a misdemeanor (merely statutory)

is made up of a serles of trensactions

or acts, indicating e general design, =
which cannot be enumerated on the rece
ord without unnecessary prolixity and
danger of variance, they ought aot to

be required to be stated where the

charge as formulated is fairly informa-
tive of the case to be met, Unlted
States v. Gooding (1827), 12 Th e'a'% 460,
Yhe allegation that a particular busi-
ness was carried on without a license
belongs to this class. Sterne v. State
(1852), 20 Ala. 433 State v. _yers, supra;
State v. Little, supraj Staete ve. sprinkle
(1846), 7 lumph. 363 Gggggnwealth Ve Pray
(1832), 13 Pick. 362, onsidering the
whole recordc, we, thercfore hold the ine-
formetion was sufficiently definite and
certain to support the proceedings,.,”
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In the case of State v, Handolph, 139 !
l. c. 313, wherp the court said:i

"It is next contended that the informa-
tion having been filed Ausust 15, 1907,
cherging the sale of liquor to have oc=-
curred on the day of June, 1906,
that the information shows on its face
that the offense was barred by the Stat-
ute of Limitations and will not support
a conviction,

"I'he offense charged is a misdenanor,

and time is not of ti.e essence of the
offense; hence, its commission could

be siiown on any day within a year be=
fore the filing of the information, and
the allegation as to da.e in the informa-
tion is wholly immaterial under our stat-
ute., (Revised statutes of 1899, section
2535.,) All that is required in cases

In which time is not of the essence of
the offense is that the proof of the com=-
mission of the offense shall be witliin
the perlod of the Statvte of Limitations,
which, in this case, wculd vbe one year,

"By an examination of the transeript in
this case we learn that the evidence shows
the sale to have occurred in veptember,
1906, This information having been iiled
on August 15, 1907, the proof sliows the
sale to be within one year prior to the
filing of the information, and is suf-
ficlent,"
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We are herein setting out an approved form of afii-
davit to e made by a complaining witness, elther before
the circult clerk of the county, or the prosecutin; at-
torney of the county:

1K THE

(lame the Court)

n A Y ~ L .
! STATE OF I

Plaintiff,
vs
"(llame Defendanti)
A Def'endant,
"COMPLALNT
"Comes now and

(Fame oi Afiiant)
being first du1$ sworn on nls oath

states:

"That 2
(lame of Lefendant)

in the County of »

(llame of County)
and State of liissouril, on the cay

of s 1942, and on divers
other days and times prior thereto,
between sald date and the cay of

(within one year Defore the
Tiling of the complaint) did then and
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there wilfully, wrongfully end
unlawfully act as anf resl estate
broker) or . reel estute salesmen) or

(to advertise as a real estate broker)
or (real estute salesman) or (to assume
to act as a real estatec broker or real
estate salesman) without then end there
having a license from the .ilssouri Heal
Lstate Commission of the state of lils-
souri,

"Subscribed and sworn to beforc me
thls day of » 19__.

(Officer taking oath.)"

The above is simply a copy of adf aifidavit to be filed
by ithe rernson designated as theicomplaining witness.
Thls complaint should also have jall of the necessary
wltnesces thon lnown, who are to testify in the case,

Upon the filing of the above complaint before the
prosecuting attorney, it becomes the duty of the prose=-
cuting attorney to file an information, \ie are herein
setting out an aspproved form of the informatlion to bve
filed by the prosccuting attorney, either directly in
the circult court, or before some justice of tihe peace,
in the towvnship where the lilssouri lLeal .Lstete Commission
Act has been violated:

REN THE

(liamme of the court)
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"STATE OF 1i.5SOURI,
Plaintiff

VB

n
»
(lame of Lefendant)

Lefendant.
I IFORMATIO N

"liow comes » “rosecuting
Attorney, for the otate of liissouri, in

and for the body of the County of 5
and upon hils cath informs the court that

» wWhose

(Tlame of Defendant)

christian neme in full is unknown to said
Prosecuting attorney, late of' the county
aforesald, on the day of ”
1942, at the County of , State

of iilssouri, and on divers other days and
times prior therecto between sald date and

the day of s 1941, did then
and there wilfully, wrongfully and unlawfully
act as a real estate vroker without then and
there having a license from the llissourl lical
Lgtate Commission of the otate of lissouris
against the pecace and dignity of the .tate.

Prosecuting Attorney
STALL OF MISSOURI, )
55
COUNLY OF )
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. s Prosecuting
Attorney, in and for
County, Missouri, makes oath and
says that the facts set forth in
the foregoling information are true,
according to his best information
and belief,

"Subseribed and sworn to before me
this cay of 19 .

(Oificer taking ace
knowledgment.?"

This Information has been approved in State v, Pennett,
102 Mo, 356, and State v. Stark, 148 S, 1, (24) e2.

1he above information mey be dravn under two
counts, that is, acting as a real estate btroker under
one count, &and assuming to act as a real estate broker
under the second count, Ve consider it advisable
though that only one count should be conteined in the
information, that is, "acting as a real estate broker
without a proper license,"”

In filing the complaint or information the
Jiissourl leal Lstate Commission shiould teke into con=
sideration a part of Section &, of the Missouri leal
Estate Commission Act, which, in a way, takes the teeth
out of the Acte That part vhich we refer to in Section
b, reads as followss:
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LS IR

 nor shall this act apply

to any person who does not advertilse
or hold himself out to the public as
e licensed 'recal estate broker or deal-
er and who might, occasionally, buy
or offer ta buy, or sell of offer to
sell, or rant or least or offer to
rent or ledse any real estate, or to
loan or ofger to loan money secured
by real esﬁate."

@
¥

Under the above exception to the lilssouril l.esl Lstete
Commission Act, it almost becomes necessary that unless
a person fraudulently represents himself to be the holder
of a Missouri Heal Lgtete license, any person may act
as a real estate broljer, or salesman occasionally, It
would be a gusation fact in the trial of the case
as to what might be donsidered "oceasionally" performe
Ing the duties, as sgt out in the above partial section,
50, in view of that ct, in order to obtain a convietion
that would be affirmqgd, it would be almost necessary
that the information {set out that the person charged
has been acting as a reel estate broker for several
months, and there should be evidence to substantiate the
charge. 4

It is not necessary to negative the exceptions
set out in Section 3, of the Act, when a prosccution
has begun under Sectlon 1 of the Act, It was so held
in Stete v, Smith, 233 llo. 242, 1. c. 254, where the
court said:

"'his court has held it to be the
sound rule in this Stete that wvhere
the exception 1s contained in a sub-
sequent section to the one which de-
fines the oifense, such exception
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need not be negatlived in the
information. (Statd v. Bockstruck,
136 lios 1. co 352,)"

!

The fellowing evidence is suggested in the prosecus
tion of brdkers or others who come within the powers
of the Mispourl leal istate Commission hcti

First!- The best witness would be a wit-
ness who has dealt persanslly with the de-
fendant, and can testify that he cither
stated that he had a liissouri Real .state
Commission license, or t he had been
sell » buying or dealing otherwise, in
property, or loening or offering to loan
money secured by real estate for some time
continuwously, or, any contrascts, applica-
tions for loans, etec., used in the trans-
ection between the defendant and the come
plaining witness would be admissible;

second « Iin case the defendant had adver-

tised certain properties for sale whilch

were not owned by the defendant, and for

the sale of which -he was to recelve a come

mission, the newspaper advertisements,

including wany of those lnserted prior

to the date alleged in the information

can be used 1in evidence, provided that

it can be shown, elther the representa-

tives of the newspaper of by other witnesses
- that the defendant inserfied the advertisement

or made admissions that he had inserted the

edvertisement;

third - other proper evidence which could
be admitted would be stationery of the de-
fendant showing that he is a real estate
dealer, or dealt in the loaning of money
which is secured by real .estate;
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fourth « 1n case the defendant has an
office, and has a window cdisplay or
signs that designate the defendant as

a reel estate broker, or other person
who is covered by the ilissouri Heal
Lstate Commission Act, photographs of
the advertisements on the windows would
be propep evidence in coury§ to show that
d to be a real esf§§ate broker,
or otherf person covered by jthe Actj

fifth -« fin a prosecution under an informa=-
tion fori{a misdemanor, suchh as the informa-
tion he

in set out time i; not an essence
of the chime, except that It must be evi-
dence of 'a fact that the crime was committed
within one year before the filing of the
misdemeanor. Under such a procedure other
transactions are admissible to show that

he was dealing in rcal estate or performe
ing other dutlies under the ilissouri Leal
Lstate Commission 4Act, with different
persons at different times, for the rea-

son that the pgist of the prosecution 1is
acting as broker, and other dutles in
violation of the liissouri Heal Lstate
Commlssion Acts

sixth « the best evidence would be
letters or communicatlons between the
delendant and customers, or prospective
customers, in which letters, or communica=-
tlons, he offered to sell property which
he did not own, or offered to buy property;

seventh - 1in some citlies and townships
real estate brokers and other persons com=-
ing within the Act, are compelled to obtain
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occupation licernse for their o:fice. A
certified ccpy of the application for

the real estaie l_cense 1lr the city, towne
ahip, or other municipality would bLe proper
evidecce 1ln the triel set out under the
above Iinformetiorn that he was actlng as a
broker or other pecrson coming wit in the
liissourl hteal bstate vommission &Let, wlithe
out & proper license;

eloht - some rcal estuie voards of dif-
ferert citlices require that an epplication
be made arnd his gualifications passed upon
before a person can vecome a member of the
real estete voarc, The salu real estaie
boards ar¢ composed of o.ly members who

are acting as rcal eslate brokers, or
performing other cuties coming under the
lilgsourl leal .state Commlsslion Act., In
such case the written application would be
an admission that the def.ndant 1s acting
as a broker or performing other cutles ¢com-
ing withlin the Act, and would be admissible
to show that if he had no license he has vio-
lated the £ct, 'Thls is especilally so in
associations lmown as "realtors";

nine = other eviderce admissitle would be

in case of & client who has paid the de=
fendant a commission for the sasle or purchesec
of real estalc, and has given a check pay-
able to the de:endant for sald commission,
the check may be wsed as evidence in the
trial of the cause,

Under the above procedure anc evidence suggested, it 1s
necessary that the evidence must show that the defencant
hias falsely advertised or held himself out to the pub-
lic as a real esteste broker or dealer, and that he



lilssouri i.eal Lstate -
Commisgsion (18) Jctober 21, 1942

is not occasionally buying or offering to buy, sellinyg
or offering to sell, renting or leasing, or offering

to rent or lease, any resl estate, cr loaning or offering
to loan money secured by real estute,

Hespectfully submitted

We Jeo BUREKL
Asgsistant Attorney General

AP ROVLED:

ROY MeKITTRICK
Attorney Ueneral of ilissourli -

WJBIRY



