REAL ESTATE - Corporation loaning own funds is not
COMMISSION: required to obtaln real estate llicense.
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Lear wir:

Your request for an oplrnion, as to vhether or

not the Incustrial Lenk and Trust Compeny of St. Louls,
organiged under the Laws of the State of Missourl, is
reguired to have a real estate llicense, has been re-

celved.,

The facts upon which we base our oplnion recad
as Iollows?

" % % Incustrial Lank and Trust

Compeny 1s a trust company organized
under the lews of the Ltste of Mise
souri. in the course of 1its busle
ness as a trust cowpany, it lends
its own funds upon securlity of rcal
estate, teking deed of trust or
mortgeges. Upon occasion, such
loans are sold by it to other instie
tutions. <uch sales are not negoti-
ated or arren;ed in advance of the
making of tlie loans. ‘he loans ere
made by Industrial on 1ts own Lehelf
and not for others. Industrial does
not hold 1ltself out to the public as
a 1%cenaed real estate broker or deal-
er,
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Section 3 of the liissourl lLeal -stste Lomnmlssion
Act, Laws ol wilssouri, 1941, papge 426, paitlally reacs
as follows:

"A resgl estste broker 1s any person,
copartrership assoclation or corpora-
tion, foreign or domestic, who adver-
tises, cleius to be or holds himself
out to the putlic as a LILEMSED real
estaete broker or dealer and who for

a compensatlon or valustle considera-
tion, as a whole or partisl vocatlon,
sells or offers for sale, buys or
offers to buy, exchenges or oifers to
excheange the resl estale oif others; or
who leases or offers to lease, rents
or offers for rent the real est:ote of
others; or who loans money for others
or offers to nepotliste a loan secured
or to be securc<d by a deed of trust or
mortgesze on real property. i #* This
act shall not apply to any person,
copartnership, association or corpora-
tlcn who as owner or lessor periorms
any of the scts eforesald, with ref-
ererce to prope ty owned or leased

by them, ror to thelr employees 1in the
regulasr course of tlie ownership and

management of such property; % % &, "

e presume the contentlon 1s over the senterce con=-
tained in the above partlel section, which re¢ads es
follows: .

" % % % who loans money for others

or offers to negotliete a loan se-
cured or to be secured by & deed

of trust or mortgspe on real i,._:r“er-
ty. » 3 G o3 5 ok o 0 8 R Y
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The main question is: Vhat was the intention of
the lezislature ir usicg the word, "or offers to
negotiate & loan?"

the word "nezotiate" 1s defined in the case of -
Carter v, Eutler, 174 S, VW, 399, 1. ¢, 402, where the
court ssld:

" % i The word 'megotiate' i1s derived
from the word 'negotisble' and when
both words are used ir connection
with the same subject, they partake
of the ssme meaning. Abbot, 1in his
Law Dictionary, under the title 'ne-
gotlate,! defines it as follows:

"1io transfcr under commercial law,
an evidence of debt or an instrument
for the payment of money, so that
the holder's title is i/ dependent

of any equitles exlsting agalnst

the transferror - to transfer by
indorsement,'

"Ihe learned suthor adds that ‘'ne-
gotiable' and 'nerotlability' in-
clude this meening only. kir, EBouvier,
in his dictionsry, s=ays that:

"1 legotiation, as used by writers
on mercantile law, means the act by
which a bill of exchange or promis-
sory note 1s put in circulstion, by
‘beirg pessed by one of the original
parties to ancther person. Valker
ve. Ucean Bank, 19 1nd, 247.'"
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1This i1s termed s strict definlitliorn of the word negotiate,

In Lowrie v, sunkel, 49 lo, App, 153, 15€, the
court sald:

“'hegotiated,' when applied to a
note, means more than lndorsement
merely, and includes delivery,"

The sbove construction is to the effect that the word
"negotiated," mearns the trsnsfer, by endorsement, of
a note,

In the case of horthrup v. Diggs, 106 S, .
1123, 1125, 122 Mo. App. 217, the court held:

"lhe word 'megotiste,' as used in
a petition, which sllezes that de-
fendant suthorized plaintifif to ne-
gotiate a sale of a lease for de-
ferdant, should be construed to
mean conversatlion in arranging the
terms of = contract.,”

‘'he above definition defines the word "negotiate"
as mesaning an arrangement oif the terms of a contrsct.

In the case of State ex rel, Carrollton School
Diat. Ve Gordon’ 133 S. I“. 44, 47’ 231 1'»0. 547' 1rj
quoting and adopting definitlions in Viebster's lLew
Unsbridgec Lict, and tleck's Law Dict.,, the court
helad:

"'Negotiated,' ir ihe usual technical
end legal serse used by law-writers
in speaking of commercisl paper, mesans
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to transfer for a valusble con=-
sideretiiorn under rules of com=-
mercial law,., 4ihe term ls some=-
times used a8 mearing to discuss

or arrenge for & ssle or bvargain,
or the prellimineries of & business
transaction; also, to sell or dis-
count negotiable paper, or assign
or transfer it by indorsement or
delivery, The term as used in Kev,
ote 1809, Sec, 1275, which provides
that before a school bond shsll Le
negotiated it shall {irst be pre=-
sented to the ‘tate Auditor for
registry, means the selling and
putting In circulation by delivery
in consummation of the sale.)"
(Underscoring ours.)

In the case of State ex rel., varrollton School
List, Lo. 1, ip. &3, KR, 25, v. Gordon, 133 5, W. 44,
47, 231 Vo, 547, the court held:

"Heve. St., 1209, Sec. 1275, provides
that vefore any school bond 'shall
obtalnr velidity or be nezotiated,
such bond shell first be presented
to the otete Auditor, who shsall
register the same,' etc. Held, that
the term 'obtain vallidity' meant

to become clothed with vaelidity as
& prescnt and subsisting obligation,
anc the term '"negotiseted' meant that
the bonds should Lave been sold and
put 1in circulsastion by delivery in
consummatlon of the szle; and offi-
cera of & school district, after
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bonds have been voted, may ad-
vertise for bids and accept a bid
for bonds beiore they have been
registered by the Ltate Auditor;

and hence such acts of the officers
furrish ro resson for refusing regls-
tration,"

'

i
In the case of lgtionsl Lerk of Commerce of Lincoln
v. Farmers' & lerchantls' Eank, 128 Lk, i, 522, 523, E7
lleb, 841, the court held:

"Under the provisiocns of the rego-
tisvle icstrumerts law, Comp. St,
1909, c. 41, that every nersor ne=-
gotiating an ilnstrument by dellivery
warrants that 1t is gzenuine, snd that
he has good title, &nd article &, sec, -
50, of such law, providing that an
instrument 1s negotliasted vhen it 1s
trensferrcd Lo another so as to make
the trsnsieree the holder, the word
'negotiating' means putting into cir-
culation by asslgnment of e claim, by
indorsement, to dispose of by ssale,
end in 5 ords and rhrases, lirst
veries, pe. 4771, it is salda: '1o
"regotiate" means to conclude by & bar-
gain, tresty, or sgreement, toc trans-
fer, to sell; and the power to ne-
gotlate & blll or ncte 1s sald to be
Lhe power to lndorse anc deliver it to
another, so that the right of action
shall slso pass, end nepotliation means
the eact by which & bill of exchange or
note is put into circulation by being
passed by ore of the originel partles
to snother person.'"
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In the above case the court defined the word
"nezotiated," to be also the preliminery of & business
transaction,

] ¥
1

1t is very ndtipeable that sectior &, supra, in
describing & resl estote broker, sets t first, one

who actually loeng mbney for others, d, second, one
who offers to negdtiate a loean, irn other words, it

was the intention fIn so framing the sentence to de-

fine a broker as gne who actually loans money for
others or offers loan money for others where the

loan is secured by resl estate, it cannot be -said

that the word "negotiate™ means the strict definition
such as endorsing the note. 1he sectifpn does not

say negotiating the "note", but says, ™loens." Under
the facts set out in the above statement, the lndustrial
loans its own morey end in some cases sells the notles
secured by real estate, As one who negotistes a note

is not a broker, it would terminate in absurd results,
for the rcason that it would prevent the owner from
negotliating hls own note wilthout first obtaining a
broker's llicense. |

335 lio, 261, 95 L, &, 252, the court held that a
statute wlll not We so construed as to require ime-
possibilities, or lead to absurd results, I1f suscept-
ible of reasoneble interpretation. By reason of the
clause 1n Sectlion 3, whicu exempta from the Act a
corporation which as an owner performs any of the acts
prohibited, it was clearly the intention that "offer
to negotiate loans secured by real estate" meent "for
others,"

In the case jr State ve Ilrvine, 72 . s 28 96,
A

In reading all of Section 3, suprs,lt clearly
1s shown that the intent and purcose of the whole Act
was to protect the money and property of others from
acts of azgents and brokers, and the leglislature was
ndt i:terested in the way the owner handled their proper-
ty or ne;otisted their own loans, !
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The legislative intent must be determined from
the stetute as a whole, ,.and all of its provisions har-
monized if ressonebly possible, and particular words
may be civen a broader or & more restricted meaning than
the dictionary definition, end, in extreme cases, words
may be stricken out of the stetute in order toc harmonize
it, since the resson of the law prevails over its letter,
(State ex rel. bess v, Schult, 143 S, W, 2d 486.)

Under the above holding the words “for others,”
might be Interpreted to refer also to the offerling to
negotliate loans,

In construlng an act, the true intention of the
fremers must be followed, esnd where necessary the strict
letter of the act must yleld to the manifest irtent of”
the Tegislature. (State ex rel, ilebster Groves Sanitary
Sewer Dist. v. Smith, 115 S. V. 2d 216, 342 lio. 3€5.)

COICLUSI1ON

It is, therefore, the opinion of ihis depa:rtment
that the lndustrial Lank end 1rust Company is not re-
quired to obtain & real estate licernse, for the reason
that it is the owner of the funds which are losned
upon securlty of real estate.

It is further the opini 1 of this department that
1t 1s rnot required to obtalr a real estate license for
sc€lling its own loans which were made with 1ts own
funds.

Respectfully submitted

APPROVED: e Jo« BURKE
Assistant Attorney Geveral

ROY lcKITTRICK
Attorney uveneral of lissourl
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