REAL ESTATZ COMMISSECN:: Brcker or agent- may represent

seller or buyer in the sale of restricted property,

where the buyer 1s informsd that the property 1s subject

to certain restrictions.

November 27, 1942

WV

liissouri (Real IHstate Commission
Jefferson City, Missouri

Attention: lr. J, V. Hobbs,
Iixecutlve Secretary

Dear Sirpr:

FILED

F/

Your request for an opinion submitted in response

to a letter from Carl Roman Johnson of Kansas City,
lilssouri, has been receilved.

Hre, Johnson's letter reads as follows:

"In the light of your previous rul-
ings on the sale of restrictive
property to members of the Negro
race, and in view of what has been
represented to be the understanding
of certain deslers in the light of
your rulings, will you be kind enough
to advise whether cr not the following
statement or clause in a reesl estate
sales contract will remove the objec=-
tion to sales in restricted areas:

"1It is agreed and understood by
both dbuyer and seller of the above
described property that there 1s a
purported restrictive covenant on
sald property which prohibits the
sale and conveyance of sald property
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to llegroes and psrsons of African
descent and this sale is being pro-
moted and consummatedvwith full kaowle
edre of this purported restriction.?

"I have in mind that abovs clause
can oe inserted between owners and
azents and could also be made a part
of the real estate contracts 1n the
event one is signed or negotiated,"

‘In some instances roestricticns as to the sale or
conveyance of property to negroes and persoas of African
descent may not be enforced, As a general rule, such a
restrictive covenant is enforceable, but in cass of chan=-
ges in the neighborhood of tiyw property, which changes
are ¢o radlcal as to practically destroy the essentlal
objects and purposes of the restrictive covenant, then
such a covenant may not be enforceds It wag 80 held in
the case of Hall et &l v, Keoochlor et al, 143 [, V. (24d)
439, parse. 5=-5, where the court sald:

"Rombauver et al. v. Compton Helghts
Christian Churca el al., 928 .0e 1,

40 Lo e 2d 545, was to enjoin vio=-

lation of restrictlve covenants, In

that case it was sald (40 L. Vie 24 loce
clt. 553)¢ "o hearda end fast rule can

be laid down as Uo when changzed condi-
tions have defeated the purpose of re-
strictions, but it can be safely asserted
the changes must be so rauical as practice
8lly ©to destroy the vssenitial oojects and
purposes of the agreement, Thus an urban
tract may be dedicated to residentlal use
under ceortain restricticas indicating an
intentlion to establlish a secluded district
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for highe-cless homes, 1t 1ls in=-

evitable thet with the lapse of time

the march of progress and the shift-

ing and growth of the city the for-

ces of disintegration will be at work,
the houses architecturally and other-
wise will become more and more out of
date, other residential districts still
more pretentious may be lald out, &and
changes may crowd about, outside, but
the parties must be deemed to have an-
ticipated these things and to have ln-
tended to combat them &8s far as possible,
And so, if later the necessity of invok-
ing the restrictive covenants arises, the
mere fact that, beceuse of changed cone-
ditions, the restrictions sre less valuable
than they once were, will not prevent their
enforcement if the district still retains
its essentlial character and the restric-
tions remein of substartisl value,'

"The above excerpt from the Nombauver

case is, we think, applicable to the
present cese, It may be that, because

of chenged conditicns, the restrictlion

as to the use of and kind of bulldings

in the Hinkle Place addition, 1s less
valuable to lot owners in the sddition than
formerly, but, under the record here, there
is no escape from the conclusion that the
additior itself '"still retains its essen-
tlel cheracter (of & resldential district)
and the restrictions remain of substantlal
value.'"

Also, the same holding was had in the case of FPorter
v. Pryor, 164 5, ', (2d) 353, par. 1, vhere the court
sald:



I‘issouri leal
.state Cormission (2) Kovember 27, 1942

"Ihere was no contention made in

the present case that the restric-

tive agrcement was contrary to pub=-

lic policy. The corntention is made

as was 1n the Johnson case that cone
ditions hieve so charged in the last

few years respecting negro occupancy

in the general nelghborhood of the
restricted srca as to make the enforce-
ment of the restrictive agreement 1ln-
equitable and unjust. No hard and fast
rule can be laid down es to when changed
conditions may defeat the purpose of re=-
strictions, 'but it can be safely asser-
ted the chenges must be so radical as
practically to destroy the essential
objects and purvoses of the (restrictive)
agreement,' Hall et al, v, Koehler et
al., 347 lic, 658, 148 S, ¥V, 24 489, loc,
cit. 4920“

The question as to whether or not changed conditions
may destroy the restrictive agreement is a question of
facts in each particular case. For that reason, the fact
that thie real estete is subject to a restrictive agrece-

ment is not entirely cornclusive. In the letter above
set out, the real estate agent, or broker, 1s merely
carrying out the orders of his client, and since such

8 clause 1s included in the contract of seale there could
be no fraud, <uch a sale could be had between the owner
without the intervening actions of a real cstate broker
or agent., 1t may or may rot result in a lawsuit, ©Sec.
10, of the ilssourl Heal Lstate Commission Act, lLaws of
lissouri, 1941, page 428, sets out eleven causes for the
suspension or revocation of & license. In reading these
eleven causes, we find no cause that would prohibit the
real estate broker or agent from representing a client,
whose property 1s under the restrictive covenant as to
hegroes, 1n selling the same to a legro, provided such

8 clause as set out in the letter is Inserted in the con-
tract of ssale,
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CLiCLUSION

It is, therefore, the opinion of this department
that the license of a broker, or acent is not subject
to suspension or revocatlion 1f he acts &s broker or
agent in the sale of property restricted acalnst lLegroes,
if he, in the sale conveys the property to a legro, where
the buyer 1s iriormed in & written contract that the prop-
erty is restricted agalinst sale tc iegroes, or persons
of Africen descent, _

hespectfully submltted

We Jo EURKE
Asslstent Attorney General

AP ROVED:

R3OY MeKITTR1CK
Attorney CGeneral of :lssourl
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