ROADS AND BRIDGES:  Rpnad dastriet under township

Lrganizction cannot repalr roads

TOWNSHIP ORG., $ in cities.

March 3, 1942

< o
Hon, Walter C, lotaling
Prosecuting Attorney
Linn County FILE.

Linneus, Missouri (:?;2/

Dear 5irs

¥We arc in receipt of your request for an orinion,
which reeds as follows!

"I should like the opinion of your
department as to the following
gsituation:

"Linn County, #lssourl, operates
under township organizatlion. Locust
Creek Township, acting under the pro-
visions of Section 80609, Kevised
Statutes of sissourl 1938, and sub-
sequent sections, has heretofore
voted a 450,000 bond 1ssue for road
purposes,

"The township board now desires to
apply a part of the proceeds derived
from the sale of these township road
bonds to improve certalin streets in
the city of Linneus, a city of the
fourth class, located within Locust
Creek Tommshlp. The streets to be
improved are necessary to connect
certaln township roads with each
other and with state highways. The
city of Linneus had previously voted
a {25,000 bond issue for street im-
provement, and the streets were
graveled with this money, but they
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are now in bsd condition.

"Can the township legally apply

a part of the proceeds of towmship
rocad bonds to the improvement of
streets within the corporate limits
of a city included in the township,
and if so must such improvement be
confined to roads and streets within
the city necessary to connect up the
township roads?

"1f township rosd bond money can not
be used for such a purpose, is it
the @uty of the Prosecuting Attorney
to intervene, and if so, what 1s the
proper type of actlon?"

Section 8609 K. S, Missouri, 1939, empowers the
Commissioners of & road district under township organiza-
tion to 1ssue bonds,

Section 10, Article X of the Constitution of iis-
sourl, reads as follows:

"The Genersl Assembly shall not im-
pose taxes upon counties, cities,
towns or other municipal corpora-
tions or uporn the inhabitants or
property thereof, for county, city,
town or other municipal purposes,
but may, by genersl laws, vest in
the corporate authoritlies thereof
the power to assess and collect
taxes for such purposes.”

The above section of the Constitution does not prohibit
a special road distriet under township organization from
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taxing citlies for the psyment of bonds issued by the town-
ship, It was so held in Elting v. Hickman, 172 Mo, 237;
State ex rel v, Burton, 266 Mo, 711, and State ex rel v,
Gordon, 268 Mo, 713.

The holding in the above cases was to the effect that
although money obtained by a bond issue could not be used
for roads in a municipal corporation, the taxation of the
property in a municipal corporation was of benefit to the
municipal corporation, for the reason thast the money was
obtained for the establishment and improvement of roads
surrounding the municipal corporation.

Section 46, of Article IV of the Constitution of
liissouri, reads as follows:

"The General Assembly shall have no
power to make any grant, or to
authorlize the making of any grent
of public money or thing of value
to any individusl, assocliation of
individuals, municipal or other
corporation whatsoever: Provided,
That this shall not be so construed
as to prevent the grant of aid in a
case of public calamity,"

Sectlion 47, of Article IV, of the Constitution of
Missourl, partiaslly reads as follows:

"The Genersl Assembly shell have no
power to authorize any county, city,
town or township, or other political
corporation or subdivision of the
State now existing, or that mey be
hereafter establisned, to lend its
credit, or to grant public money

or thing of value in aid of or to
any individual, association or
corporation whatsoever, or to be-
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come a stockholder in sueh corpora-
tion, association or company: % % "

Under the above sections the roesd district under town-
ship orgenizatlon 1s prohibited from giving alid to a municipal
corporation.

We find no stetutory authority empowering & road dis-
triect, unde: township organization, to echange the prohibition
as set out in Seection 10, of Article 10, of the Constitution
of Missouri, or Sections 46 andé 47 of Article 4 of the Consti-
tution, We are awere of Section 8€73 H, S, Missouri, 1939,
which only applies to special road disiricts known as the
"Eight Mille"™ special road distriect.

A taxpayer who has any interest in the subject of any
action may bring an action to protect that interest, where
the principal is doing an ille zal aet or refuses to bring
ean action to protect the taxpayer,

It was so held in St, Paul & Kensas City Short Line
Re Co. et al v, United States Fidellity & Guarsnty Co., 105
8, W, (2da) 14, 1. ¢, 20, where the ecourt said:

“ioreover, it must be borne in mind
thet this is & sult in equity and
that the rule in reierence to such
suits is that every person having
any material interest, legal or
beneficial, in the subject matter

is properly macde a party. Breimeyer
ve. Star Bottling Co., 136 Mo. App.
84, 117 S, ¥. 119,

"It is provided by section 700,
Revised Statutes of 1929 (io, St.
Ann. See, 700, p. 909): 'All per-
sons having en interest in the sub-
Jeet of the action, and in obtaining
the relief demanded, may be joined
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as plaintiffs, except as other-
wise provided in this article.'"

Also, in the case of Smith et al v, Hendricks, 13€
8, w, (2a4) 449, 1. c. 453, the court said:

"It is a familiar principle of equity
that if A, has a cause of action at
law, which he alone can assert, but
in which B, has an Interest, and A,
refuses to bring the suit at law, E,.,
by alleging a proper demand and a
refusel of A, to bring the sult, can
successfully maintalin an action in
equity to recover for A., because b,
1s interested In the recovery and it
is A,'s duty to bring the sult."

In that case the court, at page 456, held:

"In State ex rel. Euchenan County v.
Fulks, 296 Mo. €14, loc. cit., 635,
247 S, %, 129, loc, cit, 135, it 1s
agalin said: 'In 7 R, C, L, 965, it
1s sald: "If a county has a plain
cause of action for an Injury done
to it, which should be enforced for
the protection of its citizens or
taxpayers, and its governing board
refuses to assert such cause of ac~
tion, in some Jurisdictions any
cltizen, by resson of his indirect
Interest, may sue, in behalf of
himself and others similarly situated,
‘the person agalnst whom the cause of
action exists, and thereby enforce
the rights of the county. And like=-
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wise where an unjust and illegal bur-
den 1s being imposed on the taxpayers
by a county, or the money or preperty
of the county, to replace which taxa-
tion must be levied, 1s beling wasted
or squandered, & taxpayer has such a
direct interest that & bill to enjoin
the threetened burden will lie." New=-
meyer v, Missowl & M. K, Co., 52 io.
81, 14 Am, Rep. 3594; Carson ¥, Sulli-
ven, 284 Ko, 553, 561, 223 5§ ¥®, 5713
Harris v, Langford, 277 Ho. 587, 533,
211 S, W, 19.'

"In Castilo v. State Highway Commission,
312 ¥o. 244, loc. cit, 262, 279 S, W,
673, loe. cit. €75, en banc, it was
held that the plaintiffs, as taxpayers
could maintein the sult if the State
Highway Commission was aeting unlaw~
fully, esnd, concerning this gquestimn,
said: ' % % & If plaintiffs are
resident taxpaying citizens, the cost
of constructing highwaeys authorized

by law will be paid, not by the entire
public, but by the taxpaying class of
which plaintiffs sre members, and
which they here represent, I1If funds

be ralsed by taxatlon, and expressly
set apart by law for the construction
of certain highways designated by stat=
ute, are expended upon other end dif-
ferent highways not autlorized by law,
as plaintiffs specifically plead, the
necessary conclusion from the facts
pleaded 1s that the burden of taxation
on resident taxpaying citizens will

be inecressed. The roads lawfully desig-
nated will have to be constructed and
maintained out of additional funds
raised to replace money unlawfully di-
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verted., Failure to allege the ul-
timate fact that plaintiffs' taxes
will be inecreased when this con-
clusion necessarily arises from
facts sufficiently pleaded, 1is
not material, #* % & '

CONCLUSION

In view of the above authorities it“is the opinion
of thils department that Locust Creek Township cannot
improve certain streets, in the city of Linneus, out
of the bond money.

It is also the opinion of this department that it
is not the duty of the Frosecuting Attorney of Linn
County to file any proceeding, for the reason that any
action, if brought, cannot be brought by the county,
but must be brought by the township.

It is further the oplhion of this department that
any taxpayer in Locust Creek Township may file & pro-
ceeding to restrain the township board from giving aid
to the e¢ity of Linneus,

Respectfully submitted

W. J. BURKE
Assistant Attorney General
APPROVED:

ROY MeKITTRICK
Attorney General of Missouri

WJBRW



