
C0\.JN1Y BUDC?~T LA ~, : :.ounty court in counties not und !r t()wnship 
or~anizatlon can purchase road mach1nery 
ana. pa:; for construction and ma intena r.2!? of 
roads out of Class 6 unde r ct7r tain condi tions . 

April 28 , 1942 . 

Uonoro.blo Alvin li . Juar[;ens aeyor 
Prosecuting Attorney FlLE 
'', a.rronton, r.a ssouri 

~.)ear J ir: 

This will acknowledge receipt of your letter 
which reads as follows: 

"Some tlme ago I wrote you concorn­
ln'"': an opinlon as t o whethe!' •. toney 
out of tne eeneral revenue fund 
coulCA be used for nla1nteno.nce of roads . 
On Februarj 23d I receiv Jd n lottor 
fro_. J o_ n J.!; . Taylor , Assistnnt Attorney­
GeneraL, onclosinc copy of an opinion 
written to Leo J . Harned , .Prosecuting 
Attorney of .t ettis County , 1~:Ls souri, 
holdins that t he Cottnty Court would not 
have authority to expend money out of 
qlass 6 f or road and bridge in special 
road d istrict . · 

''I n.1 .. inclined to concu1• wi t h the 
op: nion rolntinc to special roa~ dis­
tricts, but ur~or our bud6et law money 
may bo expended out of Class 6 f or any 
lec;al purposes . 

"Our County Court has about ,. 10 , 000 . 00 
on hand aftor sup~lying the needs of 
classea 1 to 5 i nclusive , which was 
placed in Class 6 . Our question is : 
1 . l1ay tho County Court expend money 
out of Class 6 for roau equipment? 
2 . M~.y the County Court expend money 
out of Cl ass 6 for maintenance of roaus? 
S. May the County Court expend money 
out of Cl ass 6 for construction of new 
roads?" 
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" hat is said i n t uis opit~ion is not intended 
t o applj to counties under township organization nor to 
r oads in sp~cial road districts . 

Section 10911 of the County ~udget Law as ~uend­
oa a t page 650, Laws of Lissouri, 1941, reads i n pa.rt as 
follows z 

"Class 6 . After ho.vin[; yr•ovidcd for 
t he five classes of expenses hereto­
fore specified, tne count~ court may 
expend any balance for any lawful 
purpose : Provided , however , that the 
count·y court shall not Incur any ex­
pense under class six ~loss there is 
actually on hnnu in casn funds suffi­
cient to pay·all cla~1s provided for 
in preceding classes toge ther wi t h any 
expens e incurred under class six : 
Provided , that if there bo outstanding 
warrants constitutin l b6al obliga tions 
s uch warrants s hall f irst be paid be ­
fore any expenuiture is authorized under 
class 6." 

From your letter we understand that your county 
court has proviued for th~ f i rst five clas~es of expenses 
called for by tho budge t l aw and that there is actuall y 
cash on hand suff icien t to pay all claims i n aaid f i ve 
clas s es . That being true , t he surplus i n Cl as s 6 , under 
t he forego i n -:; provision of t he budget law, may be spent for 
nny la~ful purpose . To answer you~ inquiry therefore we must 
ctetcr.ine whether th~ purposes for · l1icn your county court 
is con templatln- expendi turo of money f rom Class 6, al"e law­
~ turposes . In other uords, i s it la ful for the county 
cou r to purchase road equipment , to ...:1o.intaL1 roads and t o 
cons truct new roads? · e turn to tho atnt utos for t he answers . 

Section 8475 , R. s . I."o . 1939 , provides how the ex­
pens e s t or vatablishLng a new road shall be paid . I t p r o­
vid ~ s in part as follows: 

"·;} * * If' the cour t finds it noc s s ­
sar~ to establish said road at the 
expense of t he county , or if it be 
found necessary t o es tabli sh same 
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, either wholly or partly at the ex­
ponso of tne petitioners and said 
pe titioners pay into t he count y 
treasury, on or before a time to be 
f1xod by the court , tho probable 
amount of damages , ascertained as 
aforesaid , or a sum to be fixed by 
the court , to the use of the owners 
of said lands, tnen, in ul ther event , 
th ~ court shall make an order dir ect­
ins the county highway enginoor , with­
in sixty days thereafter , to vioo , 
marl-: out and survey :>ucb road , . tako a l l 
relinquishments of the right of way of 
thoso who rrill e 1vo tho 03..-:10 , and take 
tho names of all Of~ers of land , 
throu~)l l7bich said road may run, and 
who bavo not given or will not give 
tho right of r•ay, and the D ... tnount ot 
damages clait.1ed by oo.ch ono separa tel y , 
to~ether with a description by section 
and subdivis i on thereof of t he lands 
of each owner s ought to be t o.kon , and 
o.l so the engineer ' s estimate of the 
cost o!' bridges , c ulverts and grading 
that MD.Y bo necossarJ upon such road, 
and shall report hie proceedinr, in the 
premises , together with h i s s urvey and 
pl at of said road·, to the court wi thi n 
the timo last abovo provided . If it 
shall appear for r.1 ::~aid report that the 
right of v:a~ h.a:J been secured, and 
deeds therefor fi l ed , or that the 
damages claimed do not exceed the amount 
offered by the court or deposited by 
the peti tioners as aforesaid, or both, 
the court shnll order tho road estab­
lished. <)} -::- -:t- {:- *•" 

Section 8478 , .. ~ . s . to . 1 939 , reads as fol l ows: 

" I f none of the parties in interest 
filo exceptions to tho report of the 
commissioners wit h i n the t i me fixed by 
the next preceding section, t he count y 
court shall retain juris d i c t ion o£ t h e 
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oauoe , and at lts first sitting there­
after the court shall pay thu da..ulD.ges 
m·mrdod , or if the court r ofuses to 
pa~ ~he~, and the )etltioners pay thom, 
the court shall order the road established, 
and said order anu tho report of the high­
' aJ engineer thereon shall be recorded 
by the clerk of the county court in a 
book to bo provided and kept for tl1at 
purpose . " 

nection 8486 , .~ . s . ::o . 1939 , g1voa t.1.1e riGnt 
of e~inent du.nin to counties to conac~ prlvato property 
for puolic roaa p~poae , including land , oarta, stone , 
timber, rock ~ a~~ios or Gravel pits . ~aiu section also 
provides a 1ethod of ascertaininJ ana deterruinin~ the amount 
of the ootponsatlon to be paid the property owner in the 
event the county court and the property owner aro unable to 
aeree on tho amount of dOJ:to. .:los . 

Fr om tho foreeoing sections \Te believe it is clear 
that tho lar. authorizes countJ courts t o Ptl.J for the estab­
lishment of public roads an~ therefore the ostablishoent of 
publ ic roads is a lawful pur~ose for which county funds may 
be expended . 

:rticlc 3, Chapter 46 , .. t . s • ... o . 1939 , provides 
for the maintenance of public roads . The maintenance so 
provided i~ through road ovorsoors who are appointed by the 
county court and who report to t.Ll.O county court as to their 
work. bection 8526 of said articlo authori~es the county 
court to levy a ta:x for a I·on.:l and bride;,;e fund, nhich said 
revenue is also by ~ectlon ubl 3 directed to be used by the 
countJ court "for the cons ~r~ction and rJaintenance of roaus 
ana bridges located within tne confines of the county high­
\Ya~ s: s te :1 horoin provided. ~or as woll as all other roads 
ana orid.._:en in such county . " Lil..O\'liso , 3ection 8b27 of said 
Article 3 provides a special tax, the revonuo fro11 which 
(outside of sp0cial roa~ dis t ricts) is dlrectod to be placed 
to the credit o..L the count~ r'Ond fll'lv. brlu[:;O f'un;..~. and to bo 
used "in t he construction and ~intenance of roads , and may , 
in tho ai~cretlol. of' the count"J court , be ~.tsea. L1 h1proving 
or repairin; an~ street L nn:, lr1Corporated city or village 
in the county , if sai~ street shall form a part of a contin­
uous h ighway of said county leading through such city or 
village; ·:~ ·::- * •" 
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·Article 9 of Chapt er 46 , R. s . J.to . 1939, s e t s 
out t ne duties of the county h i ghway eng i neer . A r eading 
of t his article clearl~ show3 t hat the county courts have 
the supervia io.:1. over t he u1alntona.nce of public roads of 
the county . Section 8 681 of said article also clearly 
contemplates that the county will purchase tool s , material 
and ~achinery for the mai ntenance of such roads. Further­
more , it is wel l establ ished that where power is 13r ant ed t o 
an officer of the state t o do a certain t hin.:;; , by impl ica­
t i on ail authority that is neceLs ar y to make such po era 
effective is conferred . The rule was s t a ted as follows 
1n t-he case of State ex rel . v . Haclcna.nn, 276 J...o ., 1 . c . 
116 : 

"-;t. ·:*" But it i s also well settled , if 
not funda..1ental law, tha t whenever 
a dUtJ or power i~ confer r ed by s t a t ute 
upon a public of ficer , a ll neces sary 
authorit y to . .1ake s uch pcwers fully 
efficacious , or to ronder the per form­
ance of s uch duties , ef: ectual, ls 
conferred by implication. {Hannibal , 
etc., Railroad v • . tr rion Co ., 36 .'o . 
303 ; alker v . Li nn Co . , 72 11o . 650 ; 
Shei dley v . Lj nch, 95 uo. 487. ) " 

It must f ollow therefore that since the s tat utes 
authorize t he county courts t o construct and ,naintain roads , 
such courts have by i111pl i cation au t horit:) to purchase VIhat ­
ever tools and machinery are necessary to construct and 
maintain· s uch road.:J • 

.r'ro.a all of t he above we concl ude that the con­
struction anu ~intenance of roaa s and t he purchase of 
equi pment to accompl ish said purposes are all l awful func tions 
of t he c ount y court whenever there are availa~le funds f or 
sai d purposes . 

Conclusion 

It 1s, therefore , t he opinion of this Department 
that where a county court has provided for t ne f irst five 



11on . Al vln h . Juer .. ··ensr,1eyer - 6- April 28 , 194.2 

classes of expenses called for under the bud~et law and 
actua.tly h 11 s on hand su:'ficient cnsn to pay all cla ims 
la 3aid five classes , suc:r co1mty court . Hl ex.pe1 d frora 
Class 6 of tne budsot ,uoney for tho purchase ot' road 
equ.ipmont and for the oxponaes of construc t ing and main­
taini nG roads (outs ide of spccia.l road dis t ricts and 1n 
counties not under township or~anization) . 

.. 

APP .. WVt:D : 

ROY L.cKI'l''J..~ICK 
Attorney- General 

llliK: EG 

Yours very t r u l y 
.. 

HA.\l'lY H. KAY 
Aaaistnnt Attor ney - General 


