
BLIND Pb:NSionS : I.ioney received by applicant in settlement 
of fire insurance , life insurance or 
Workmen ' s Compensation claims should be 
considered as property i nstead of income . 

June 9 , 1042 

- -- -- --- - -- -- -- -- -- -- -

L~s . Lee Johnson 
Chief Invostiso.tor 
Missouri Cormrlssion for t he Blind 
162 Capitol Building 
Jof'forson City, Uissouri 

Dear Mrs . Johnson: 

FILE 

/j{ 
Undor date of Uay 27 , 1942, you \'ll'Ote t uis of'f1co 

roquost1ng an opinion as f'o l lows : 

"Is money r eceived in an insurance 
settlement to be considered an in­
come or prop~rty?" 

There arc so many d1f'feront varjd;ies of insurance , 
nnd tlw field covered by your question 1s so broad, 1t is 
o. coedioly difficul t ro furnish an opinion on t h o subject . 
Th.ero 1 s f i re insurance, life i nsurance , workmen ' s cor...pen­
so.tion insurance , health i nsurance , accident insurance and 
unemployutent insurance . T'ais opinion will bo \"Iri tton to 
treat of fire insurance , lif'e lnourance and worl~:ten ' s con ­
pensation insurnnco as those aro , in all probability, tho 
f'orm of insurance payments V'11 th which you wil l be confront e d. 
In the e vent a question arises as to the sottl cmont of 
m.:- tl-ter type of insurance, it is su.gcosted this office 
bo asked f'or an opinion sett ns out tho fac ts in each caso. 

As you aro awaro , Scct : on 9451, R. s . Missouri , 1939, 
which contains tho L1corne proviso does not define lncomo. 
T:ds office, 1n a previous opinion , ha.:J undertaken to define 
i ncomo as usod in t hl s section ao not i nco,1e which mo.y bo 
used for tho sup.)ort of the a:Jplicant. 

No co.so hao been .found wherein the question ho.s been 
dcto~~nod ao to ~hether i nsurance proccods should be con-
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sidcred as income or capital, tthcro tho word income is 
uaod, as in Section 9451 . Thoro have boon numerous de­
cisions on tho question for income tax purponoo . But , 
in t ho i ncome statutoo specific provision is t~de tor 
deducting tho·procooda of certai n types of inourance . 
!<'or oxmnplo, tho Missouri incomo t ax sta tuto, Section 
11348 , is in part as follows : 

"The f'olloVTinc income shall bo oxompt 
from the provisions of' tl1is article: 
(1) tho procoods of 11~e i nsurance 
policies paid to tho individual bcno­
f'iciarios upon the death of the insured, 
( 2) t he ~ount received by the insured 
as a return of proc 1um or prcmiumn paid 
by him under lif e i nsurance, ondo\'mlent 
or annuity contracts, either during 
tho t erm ot! at tho maturity of the 
t erm mentioned i n the contract or 
upon tho surrondor of the contract; any 
omount rocei vod undor \:torkr:len ' a com­
pensation acts, as cor.tponoation f'or 
personal injuries or sickness , plus 
the amount o~ any damaces received 
whother by suit or agroomont on 
account of such injuries or sicknoas, 
u * * * * n * * * * * o * * * •" 

The l•1odoral. income tax l m1 o.lso authorizes deducting 
cortuin typos of i.nsuranco pa.~onts 1'ro1:1 l ncor.to to bo taxed. 
lllo £ollo1lng briof quotation is quito interesting, i t is 
co;lca fro .. t ho case of United States v . Supploo- Diddlo 
Hard :tare Co . , 285 u. s . 189 , 68 L. Ld. 970, 1 . c . 974: 

"It io earnestly pressed upon us that 
proeeods of 1--'-.fe insurance paid on tho 
doath o~ the insured arc i n ~act capi tal. 
nnd cannot be taxod no lncorno undor the 
16th Amendment . Lisner v . Uacomber, 252 
U. s . 189, 207, 64 L. od. 521, 520, 9 A. L. 
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n. 1570, 40 5up . ct . op . 189; 
L1orchants ' Loan & T. Co . v . Smictonka, 
255 U. S . 509 , 518, 65 L. ~d. 751, 
755, 15. A. L. n . 1305, 41 Sup . ct . 
Rop . 386. fie arc not r oqulrod to 
meet t his question. It is ~nought 
to sustain our construction of tho 
act to say that proceeds of a life 
insurance pol icy paid on tho death 
of the insured aro not usually 
classed as i ncomo . 

"Lifo insurnnco in such a cnoo ao 
tho ono beforo us ls val id and is 
not a waeering contract . 1bore wns 
certanly an insurable intero. t on 
tho part of' tho company in the li:fo 
of Biddle . Jmtunl L. Ina . Co . v . 
Board, A. & Co . , 115 Vn . 836, L. R. A. 
1915F, 979 1 80 S. B. 565J Keckloy 
v. Coshocton Gl ass Co. , 86 Ohio St. 
213, 99 u. E. ~9, Ann. Cas . 1013D. 
607J Ucchanice Uat . Bank v . Co runs , 
72 u. u. 112, 101 Am. st . "~op . 650, 55 
Atl . 191; United Security L. Ins . & 
T. Co . v. Brovm, 270 Pa . 264 , 113 Atl~ 
445 . Lif'e insurunco in such a case is 
liko that of 1'1ro and mu.rino lnouronce , 
-- a contract of indamnity. Central 
lJa.t • Bank v • IIume , 128 U. !> . 1951 32 L. 
Ld. 370, v Sup . Ct . Rep . 41 . Tho bene­
fit to bo cainod by doath has no 
periodicity. It is a subotitution of 
uoney value f'or so eth..:.ng por.umont1y 
Joot, either : n a house , a ship or a 
· .. ife . Assuming , ul thou t deciding, t hat 
Congress coul d call tho procoods of such 
indonmi ty incotto , Qlld validly t o..x it as 
suCh, wo think that, in vio of tho 
popular conception of tho lifo lnsurnnco 
as roeultin3 in a sin~lo addition of' 
a total sum to t ho resources of tho bono­
ficiary, and not in a por 1od1cal return, 
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such n purposo on ita part should 
bo express , as it certainly ia not 
here . " 

Section 9451, R. s . ttt ssouri , .1939 , referred to 
abovo , is in part as £ollows s 

"Dvory adult blind peraon, twenty-
one years of aco or ovor, o£ GOOd 
noral character, who shall have been 
a resident o£ tho 'St 1te of Lissour1 
for ten consocutivo years or more 
next procedinc; the t :lr1o for nald.ne; 
appl ication for tne pension herein 
provided, and ovo~y ndult bl ind porson, 
twcnty-ono years or ago or over, who 
may hll vo lost his or · her sir)lt \'thil e 
a bona fide resident or this at~te 
and who hac boon a continuous resident 
thereof ainco such lons of sicht , 
shall be cnt1 t l ed to r oce1 vo, \/hon 
enrolled under the provir..ion of t hio 
articlo; an a!U1Ual pension as provided for 
therein, payable ln equal quarterly 
ins tcU.lmcnts: .l?rovidcd, that no such 
person ahaJ.l bo entl t l cd to a pons ion 
undor t l"-ls article \·.ho hao on lncomo, 
or io tho roclpiont , of six hundred 
( w600 . 00) dollars or more per annum 
from any source wha tover , or 1he O\ms 
property, o~ hts nn interest in prop-
erty to tho value of fivo thousand 
( .• ~5 , 000 . 00) dollars or nore, or \7h.o 
11 ves vii th a s1G}'ltod husband or \tifo 

ho han an incono or is the recipient of 
six hundred (.vGOO . OO ) dollara or 1'l0re 
p er annut1 tro:...1 any source whatever or 
has propert7 to tho valuo or f1vo thou­
sand ('-;s. ooo.oo) dollars or 1aoro. ~,. * 
~ ~ ~ * * 0 * G • " 
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~liD secti on r ecognizes a distinction bot ueen income 
and property or capi tal . 

In tho caao or Stnto ox rel . v . Revello , 257 r.o . 529 , 
the .luprome Cour t approved the f ollowina l anguaeo conc ern­
ing. a contract o r insurance nt 1 . c . 535: 

"Tho essential ol lments of n cont r a c t 
or inouronce nro on neroonont , oral o r 
~.Titton, \7.horoby for n l oGnl considern­
tlon tho promisor underto.keo to 1ndcmn11'y 
the pro.J.seo 1£ he shall oui'i'er o. · 
opec1.f1ed loss . (1 Ha.y on I nsurance, 
sees . l , 2 , and 43; uuff v . Firo ss •n. , 
129 1.1o . l . o . 465; St . te v . Phel an, 66 
1 0 App l 0 558 ) ~ ,. .. .. .. ... ., .. .. " • • • • • • "~ ,: ._( •,r ·,( • • • ........ ~~ •,..; • 

I n Funk t..: o.r;nall• s How d tt.Jldllrd Dictionary 1o 
found t ho fol lo 1ing do:f'ln1 t 1on of the word "1ndemn1!'y . " 

"(1) To co ... pcnsato for l oss or 
damar-o •" ..> , 

In tho caDo ol Phoeni x Ins . <.,o . 27 ll . ·-. Hopor tcr , 
the .follovrlng de.f1n1tlc.n of a fi 1·o insurance con tract is 
round: 

"A. poli cy o £ fL.~c .inourunco is a 
contrilct of lnclo:::mity. Dy such a 
~ontract tho i1wuror acrces to co~pon­
sato t ho nssurod f or loosos by fire 
of certain propert y tor n ei \·on ti .c . 
The existence of suc:1 contrc.ct c1 vcs 
the insurer an lnsuro.blc i nterest in 
the pl~oport:r insured, cooxtonsi vo \11th 
ito l1abll lty • .;: .,. -:'" ·:, * •" 
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In tho case of In Re Tholi~son ' s ~state, supra, is 
t he folloninG brief dofinition of both fire and lif~ 
insurance, 1 . c . 535: 

" ' Insurnnc(\' as generally under­
stood, is agreement to indemnify 
a0alnLt loss in caso property is 
fiamagod or destroyed by firo , or 
to pay specified sum on t ho death of 
tho insured, or on his roaching a 
cart ain age . ..:t- ·rc- {, * -l:- -t~ <~:· ·~ ..:~ ·:t- . " 

And, under the Workmen ' s Compensation Act , of Missouri , 
i n the case of Ornf' v . National Stoel Products Co . , 225 Uo . 
App . , 702, we find t he following brief statement of what 
tho compensation is based on, 1 . c . 703- 04: 

11If our law is to be given the con­
struction contended for by defendants , 
then tho cases cited by them mlght be 
in point. But defendants misconstrue 
the t heory of our law, vmich is based 
upon disability due to the loss of a 
member or part of a member or runction 
and not upon dimunition of earning power 
by reason of tho loss of functlon. 
(Lynch v. Gleaner Comblno Harvester Corp . , 
17 s. w. ( 2d) 554 , 556; Detz v. Col um­
bia Tel ophon() co., 24 s . \1 . (2d) 224 . ) 
·~ ~:.. ~t- ~f. ~=· ~ -::~ * ·!1- ·l:~ . " 

~aah one of those throo types of lnsuranco, then, is 
to compensate for a loss . 

In tho c o.so of Diefendorf v . Gallet , 10 1,~ac . 307 , is 
tho fo llowinr; definition of lncorno : 
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" ' Incon1o ' io dof.ino<. WJ so 1eching 
c....orlvod f'rom property, labor, akill, 
i~~olulty, o~ s~unc ju4~ont, or from 
two or oro of c:1.cm in cor,binat ion. 
JJit;,fenuorf v . 1 .. tll ot (Id~no) 10 1' . ( f'd) 
307, 310 . " 

\~hi le thE~ proccodo of e.."'l :.nsur~ncc claim .:.n a.nv rtf 

t h e thrco abo ve t'Y!'es of lnaur.Jl.Ce woul d bo money coming in and 
una.or tho br oad definition of lnco: .c , n c ver;rthinr; uhicll 
co~os in, niGht be considered a3 :ncome . Yet , thoy merely 
co 1penso.tc tJ.'lc per~o.1 for the loss of somothins of vuluo . 
Tho firo lnsura.nco pa.j11!c:..nt _po.~ ... for the los t ho nc or .furni­
ture; tho l ifo .tnsurnnc~ . ays fo.r- t11e loss o!: li~c of so· 1~ 
person ill \.hom t he beneficiary had an ..... Jl.!:uro.bl .. , intcrostJ 
und tho componsu tlon &.n:Jur auco po.ya for tho lo ::.a o1' a 
member or loas of nbillt~· to !'unction.. 

It; is , ther efore , the op.:.nlon o ... "' -chc · :ri ~~~r t h t tho 
prococdo o f' the three types of insur Ul.Ce, hell pai d in a 
l ump aum, o1wuld bo conoldorod us pi•opc;rt~ and not income 
fl.)r t~c Jl.,l'P03( or dct(,rminin~ the olit.,;iolllt~ o£ o. person 
foro. bl .:.nc _cnoion. urthor, in this connect:on , it lo 
su '""eo ted , i!' , in t he futu:>e , a c:ue~. tion ur1u, n 4113 to tho 
el i Gibility o!.' an u .. :Jplicunt for o. p(;n.Jion, due to l'ee olpt 
o f an inourancc aotLlament , o.ll t ho 14 ct~ bo laid bvroro 
t ll.is offi ce , a a t}l(;ro arc so many eli!' .,oront typcn of i n ­
surance nnd such e. va.rlety of insl.l.:'"...nco c-.>.tr .ci;s • 

ROY McKlT'im cR 
Attorney - General 

\"JOJ /rv 

... eapoc ti'u.ll~ :;ull:c:!i t t ed, 

\1 . 0 . JJ~C~vl: 
1\aai s t ant Attornoy- General 

.. ... . 


