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ll.e sre ir rece1nt of your l etter of Lay 12 , L-142 , 

in w11ch you reque st a.r. of1icial opinion , as follows: 

" In my official cat)acity as prose­
cut lrg attorney • wish to reayect­
fully r~ quest an o~ini~n on the 
constr uction of ~ect lo~s 7431 , 
74~2 , 7433 and •1434 h . $ . 1-issour-i , 
1939 , with particu l ar empha sis on 
Sec tion 7432 . 1 \:1ould like your 
constr uctlor. on ttus sectioL. v•lth 
l'bference to t11e fol1 m;ing set oi 
facts . 

"'l'hc i..:i ty of •. evada , 11ssourl at 
the last regular city election 
voted on th~ proposition of levy­
ing a tax to &upport a municipal 
band . 1his proposi tlor. VIas 11 1 tla­
ted by a petition si ~ed by ten per 
cent of the qualilied votE-rs . A 
count of t.tJ.c votes on the proposi ­
tion r evealed that it had failed 
to ca ry by a two- t!.irds rnaj ori ty 
by O!ly s~venLeer votes . l he 
mayor of the city Emd the city 

_ ... -
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counselor , both lawyers , had in­
formed the proponents of the pl&r~ 
that su ch a maj C'ri ty was r.ecessa.ry 
under the l aw . 

"It will be noted that the o.>ectlon 
7432 previously referred to pr ovides 
that ' a m~jority o~ the vot~rs thvreat 
(the election) shall be suff icient to 
carr y the pr ovisions of t he law i nto 
effect . ' However the latter part of 
the statutes says , 'Provided, however , 
that 'such levy made under either of 
the options of sectjon 7431 to 7434 , 
inclusive , s hall not inar~ase the tax 
levy 'Jf any such political subdivi­
sion to exceed the limitation s of 
article 10 of the Constitution of 
~issouri , except upon a vote as re­
quired by said article 10 of the 
Constitution of Missouri . 

"Turning to the Constitution of ... is­
souri, Art . 10 the or1ly section which 
seems to obtain is section 11. There 
it is provided, ' Provided, the afore­
said annual r·ates for school purposes 
may be i ncreased ••••••• on t he condi ­
tion that a majority of the voters 
who are taxpayers , voting at an elec­
tion held to decide t he question , vote 
for said increase . ~or the purpose of 
erecting public buildine s i L counties , 
cities or school distri cts , the rate 
of taxation herein limited lllay be in­
creased when the rate of su ch incr ease 
and the purpose for wr.ich it is intended 
shall have beer submitted to a vote of 
the peopl e , and two- thirds of the quali­
fied voters of such counties , citie s 
or school districts, voting at such e lec­
t ion, shall vo t e therefore •••••••• • • ' 
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"The question therl..lor e is what 
wa s meant by the l attvr porti on 
of J ect on 7432. 

"One further question is t h is ; 
if an electior is held as in the 
a bove set of facts and the proposi­
tion voted down , how l onb must be 
allowed before another election, 
i . e . a special e l ect lor , coul d be 
called to submit the proposition 
t-o the voters ?" 

;::,e ction 7431 R. s . - issouri, 1939 , r eads as follows : 

"Any city, village or town having 
a popul a tion of l eas than 25 , 000 , 
hows oever orgsnizca , and irrespec­
tive of its form of government , may, 
by one of t he two method s herein­
after authori zed, levy a tax for 
u se in pr o viding f r ee band corcer ta , 
or equivaler~t musical serv.ice by the 
band u pon occasi ons of public im­
portance . " 

'I'his secti on authorizes a l evy of a tax· if submitted 
and a ppr oved undor t h e procedure as set out i n Sect on 
7432 R. ~ . ~is sour 1, 1939 . 

Section 7432, supra , r eads as fol lows: 

"The mayor and co neil board or 
a l dermen or board of trustees may 
levy a t ax of not more than one­
half mill on <-ach or.e doll a.r as­
sessed valuation on a l l property 
in such city, vi lla e or town, or, 
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when initiated by a petition 
sigr ed by at least ten per cent 
of the qualified electors , the 
proposition shall be submitted 
to the electors at a special or 
general municipal election , a11d a 
maj ority of the voters thereat shall 
be sufficien t to carry the provi­
sions of this law into effect , and 
it shall become the duty of the ma yor 
and council , board or aldermen or 
board or t r ustees to l evy each year 
o~ all the pr perty in such city, 
village or town , a tax of not to 
exceed two mills , or such par t t here­
of as shall be petitioned for , on 
each o~ e dollar assessed val~ation . 
The quest:on or the Lallo t shall 
be i n the f ollowirJg form : ' Shall 

levy a tax of 
m~1~1~1-s~f-o-r the creat~on of a band 
fund? ' and shall be "Voted ' yes' 
or ' no ' as is provided by la~ in 
such cases: Provided , however , 
t hat such l evy made under either 
of the options of se ct~ons 7431 
t o 7434 , incl usive , shall not in­
crease t he t ax levy of any such 
poli tical subdivisior to exceed 
the l 1m1tat1oLs oi a r t i cle 10 of 
t he ~onstitutlon of •i s souri , ex­
cept upon a vote as r equired by 
said article 10 of the vonstitution 
of 1l1issour1 . 11 

Dnder t he procedure i n this section a n election may be 
held under two different sets of orocecur o . 'l'he first 
procedure is that the mayer and council , boara of a lder­
men or beard or t rustees ma y l evy a tax or not more 
than one- half mill on each oN;> dollar assessed valuation 
on a l l the pr porty i :n such city , or , it may be i n1 .. ia t ed 
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by a petit i n si1ned by at l east ten per cent of the 
qualified electors call i ng for a vote or the que&tl on 
of lovyir _ _; a tax LOt to exceed two mills upon each 
one dolls._ u.ssesaed valuation for the c1·catio.fl of a 
bani fund . 

~hat a m~jority of the ~ ~tes cast is a ll that is 
necessary to carr y the propos ·tio.~.. , was hel d i n the 
cane of StG.te ex rol Rose et , 1 v . \=.ebb City, 64 s . w. 
( 2d) b97 , wher e the court said: 

"The ~laintiffr , propert~ owz i n: , 
t axpa; i ng citizens of .ebb Gity, 
which contc.:us less than 25 , 000 
inhabitants , seck by this pro­
ceedin~ to en j oiL the defercarts , 
~:ebl: vi ty, th<;. ma~~or ard co.mcil­
men Lhcreof , from levyi~g, exterd­
in0 , or col lecting any taxes unJer 
a certain or dinance. of said cl ty 
purport!rc to aut hor ize such taxa­
tion for tee support of free publ i c 
band concerts to b~ Jiv~r. i~ said 
city. 'l'he defe11dants prevailed in 
the trial bel ow , an~ the plaintif fs 
appealed from the decree dismi ssing 
pl aintiffs ' bill . 

"The assail ed ordinance , Lo . 2583 , 
was eracted June"25 , 1930 , under 
purported authnri ty of vees ion acts 
of 1927 , page 137 , to be found in 
sections 7278- 7281 of the Revised 
Sto.tt·.tes of 19~9 ( j o . ~t . Ann . sees . 
7278- 7281, pp . 586C , 58G7) , and of 
a ~unicipal e lect ion hel d pursuant 
the1 eto . 'l'he jict of 1927 purports 
to aut horize any city, vill a ·e , or 
town ho.vin._; a population of l ess 
tha~ 25 , 000 inhabitants ' t o l ovy a 
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tax for use in providinJ a fund 
tor free band concerts , or equiva­
l ent musical s~rvice , uoon occasions 
of public importarce, • by one of the 
two ..,ethods specified in the act . Un­
der one of the methods such tax may 
be l evied whor initiated by a petition 
signed by 10 per cent . of the qualified 
electors ; the proposition so initiated 
is required to be submi tted at a gereral 
or special municipal election , and a 
major ity 2[ tho votes tnereat is suf­
ficient to carry the proposition, and 
it there...t~on l econes the d.uty of t;he 
mayor and council to levy the tax so 
petitioned for ard voted . " (under­
scoring ours . ) 

The provision in ~ection 7432 , supra , does not 
apply or come witl in the exceptions as set out in ~ac­
tion 12 , Article X of the 0onstitut on of Uissouri , 
which partiall y reads as £ollows : 

"ho county , city, to1rlll , townsh p , 
scbool district or other nol itical 
corporat:on or subdivision of the 
State shall be allowed to become 
indebted ir an ~ ~er or for any 
purpose to an amount exceedin~ ic 
any year the i ncome ard reverue pro­
vided for such year , without the 
consent of two• thirus of the voters 
trereof voting on S'lch propos! tlon , 
at an e l ect:on to be he l d for that 
purnose ; nor in cases r equiring 
such assent shall any indebtedr.ess 
bo a llowed to be incurred to an 
amount including existing irdebted­
ness , i r tho a ggregate exceeding tive 
per cer. tun on the value of the taxa­
ble property therein , to be o.scer­
ta1red by tLe assessment noxt before 
the last assessment for St ate and 
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county purposes , pr ev1"lUS to the 
lncurring o1' such lnaebtedness , 
except that c~ties havl ~ a popu-
1lation of seventy- five thousar d 
iinhab1 tEmts or n1oro may, •1 th 
,the assent of t wo- thi. s of the 
'vo Lers ther eof vot!r~ on uuch 
pr oposition at an election to be 
held for that purpose , incur an 
inceotedrJess not exceec. ng ten per 
cez.tuni cr. the value of the taxable 
pr..,perty therein , to be ascertained 
by t!.(. assessmen t next before the 
last assessment t or State and county 
purposes previous to tt1e incurring 
of such indebtedness ; such pr oposi ­
tion may bo submitted a t any ele~-
tion, ger.er a l or special: :.· * -:1- • r• 

Sectior. 7431 , supra , onl y applie s to ci ties havi ng 
a population o1' less· tl srl 25 , 000 . ~ection 12 of Article 
X of t he CoPst" t u t ... on of itJsouri , whi ch 1e an exce::>tion 
to the 3eneral law of limi tations of tax levies , does 
not con tain a proviso for a city of less than 25 , 000 
to ircreaee the t ax levy for musical services of a bnl'\d 
on public occasions. lhe exceptions set out 1n ~cction 
12 of Article Y of the Constitution of 1.1issouri provides 
for bonded i1debtedness , £Dd the erection of public worl.s , 
such as water works, electr ic light systems , etc., bUt 
does not specificall y set out an incr t,; a :·e ! or the .,- :- ~ ~1;,; 
of l evying a tax for use i n providing fr ee band concerts . 

In the caae of Brooks v . Schultz , 178 ~o . 222 , l . c . 
227 , wnich i s an analogous case, r eferring t o a city 
libra1y , the court , in discussing tax levy limi ~atior s 
said : 

• 
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"It is contended on behalf of r e soon­
der1t that section 11 of art.~clc 10 , 
just quoted, is tot limiL~t-vr on 
the power of t te General rtsso~bly , 
but orly on that of the county, scbool 
district or municipal corpornt -~n , ~nd 
as to them onl y a l imi at ion on tha 
power of taxat.(on by that sectiotJ con­
ferred upon thorn. The propo.aition is 
that sect~on 11 of article 10 co~fers 
directl y on counties , school c..istrict.tt , 
cities and towns , authox·l ty to levy 
ta.xes to the limit the rcirJ spec if iod ; 
that that authority they m y exercise 
independePt of the will of t he vercral 
Assembly, •md the. t in audi tlon thex·eto , 
they mcy ~ !pose suet ~axes as the General 
hsse mbl y may authorize . 

111"ha i is a miscorccption or that sec tion . 
'l'h~.,;r e is no langue. ·e therein ·~·b.ich is 
susceptible of tl,e meaning ttw.t gove rn­
mental power i s conferrec oncountiee , 
eclAool distr .:cts and mur ..LC..Lpal corpot•a­
tlon s lndependert of th~ -~;lslaturG . 
J.he fi rst serJ tt;;l ce in tht: :Jecti.on or.ly 
po:nte out t hu Cnbracte~ of property 
subject to ta.xr-L ..... on , and lays a re­
striction 1 the matter of asses s ing 
its value ; all t he rest of the section 
is Hegatl ve in f o rra s.nu ie ln effect 
a declara ti vn that beyond a certa~r1 
limit , taxa tlou Hhall not go ; the pro­
visos , t bough in :f'orm pEH'mlssive , aro 
but except _ons to th_ restrictioLs which 
they lollo'll ., 

11 .3ectior. 1 of s.rticle 10 oeclares : 1 I'he 
t&xir~ power may be e~ercised oy t e 
Gener a l Asoembly f'or .. ., tate pur po ses, at~d 
by counties and o ther mwJicipal corpora­
tions , uncl.er author•ity granted to t.tom 
by the Gereral Assembly , tor county and 
other corporate purposes •' 
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"~ection 10 of article 10 is : ' The 
Ger,ero.l l .. ssell'tbly shall not impose 
taxes upon countl~s , cities , towns 
or other municipal coroorations , or 
upon the inhabitants or property 
thereof , for county, city, town or 
other municipal purposes but may, 
by general laws , vest in the corpo­
rate autl.ori ties thereof the power 
to assess ar~ collect t xes for such 
purposes . ' 

"~hen follows ir immediate cornectior.s , 
section 11 which we have above di scussed. 
The tru-ue sect~ons r ad toE,other mean 
that the General Assembly ~ny authorize 
such corooratlons to levy taxes wit in 
the li~its specified, but not beyond 
the lit1it Unless otherwise in the (;onsti­
t~tion specified. 

"In the case before us , t~1e city had al­
ready l evied a tax of fifty cents on the 
hundred ~ollars val~ation of taxable 
pro'O~r·ty lr: its jurisdiction; thnt was 
the limit o.i' 1 t a taxing power , and thcre­
.fore ~:,ids apGcial t~x of tuo mill s on 
the dollar for library purposes is il­
legal, u . .uless 1 t cru be brou .,ht , o.s 
r espolldent seeks t o brir,~ it , rlt.nin 
thv e.Ace tior! wlich c. u t .. orizes , under 
given clrcumsta~cos , an ircr~ase in 
tLo rate of taxat:on for school pur­
poses . " 

nlso , 'r the c~~e of Strother v. Kansas ~ity , 283 
o . 283 , l . c . 2J4 , t· ~ court saia: 

n~~ :.. :~ ccorCJ.ing to th(;. c 1.ceded 
.facts , the;;; cit~ bEts levied othe~· 
taxes to the cor s ti t"U tlona.l l imit 

• 
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for the year 1919, and the tax in 
cortrovoray, if laid by the city 
in its own capacity, carries the 
total levy of t wo mills or. Lhe 
dollar beyond that l imit ; that is , 
the special levy is excessive i 1 the 
entire amount of it. 0ities cannot 
exceed , for any purpose , the limit 
of t axatior fixe~ by ~cction 10 of 
1 rticle XI of the '-'ons.ti t u t l or , be­
co u se the sectipn ~ays the rates 
all owed ' shall ~pply to l. axes of 
every kind and description, whether 
general or special,' except those 
levied to pay past indebtedness . 
Ir. enforcing that declaration of 
th6 Constitution , t his co~rt de­
cided that a city taA l aid in ex­
cess of the l~mitl\tion to maintain 
a library was void, a lthough the 
Legislature had authorized iL . 
(brooke v . Schultz , 178 Mo .222. ) 
The position taken in t hat caae irJ 
favor of th~ specia l tax was that 
it was not levied under the aut hori-
ty of ~oction 11, Article J 1 rhich 
pur ports t o limit the rate of taxa­
tion allowed to municipalities ' for 
ci t.y and town purposes ,' but irstGad, 
under a power specially gr anted by 
t he General Assembly, was l evied 
pursuant to ~ecti on 10 of said article, 
which prohibited the Assembl y to i mpose 
taxes on cities for munici pal purposes , 
but in nor s i~ ediately f olloving , 
declared tho J~ssembly ' nay, by general 
law, vest i n the corporate authorities 
thereof t he pover to assess ar1d col­
lect taxes fo r such purposes . ' lhe 
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court said Section 11 , if int~r­
pretvd literall y , July linite.d 
po :er of cltie~ to tax for city 
purposes ; that is , to raise the 
general ruvenues , thereby ,.iving 
roo.,, for the rloti on that when em­
po·· ured by t.L .. leeisla tu ··e , &. 

municipality mi~ht make a special 
levy for an eApense not incidental 
to ca~r;inz on its :,overnment . ~he 
court then rejoct~d said notion , 
sayin0 the provision of the Corsti­
tutioL lakL.__; the rl tes prescrib~d 
apply to taxes of every description, 
wo.s inteudcd to prvcl..1de such an 
interpretation ; said further , that 
t he General Aissembl y could not , by 
for ce of wection 10 , ~rticle . ' of 
the Jonstltution , authorize =mnici­
pal corporatiJtS to levy t xes for 
l ocal purp0ses above the rates pre­
scribed in Section 11 . 1hat de­
cision i s cor.cl usive in favor of 
t he proposition that the levy by 
.t\.a.nsas vi ty ir excess ot· ter. mill s 
on the dollar ; was void if the ex­
cess was for local purposes . " 

Section 11, Article X of' the Consti tuti ·m of J•ds sou r i , 
part iall y rGac s as fol~ows : 

11 laxes for county, city, to.m and 
school purposes may b o l evied on 
a ll subjects and objects of taxa­
tion ; but the valuati~n of property 
theref or shall not exceed the valua­
tion of tho so..•ue pr-.Jpe.rty in suer 
town , cit' or school distrlct for 
btr tc L,rd eout'!ty purposes . . ~~- ~=-
tor city anc town purposes the annual 
r ate on prop~rty * ~ * * i n citiea 
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a Pd towns having less than ten 
thousand a rd more than ono thou­
sand inhabitapts, saia rate shall 
not exceed f ifty cents on t..he 
hundred dollars valm tion ; ,, -... - -w. ,' 

Under t his section of the l-onstltution , iP the city 
of Nevada (the "Opulation of whicl:.., accordlnc... to the 194:0 
decennial cer.s~s was 8 , 181) the l e vy is li alted to not 
t1ore than fifty cents on tL.c. one hund~ed dollar· valuation . 

Under t he hol ding in the case or Lr ooks v. uchul tz , 
supra , ana ~trotner v . Kansas City , supr&, the levy i s 
l imited to fifty cents o~ tho one l~dred dollar val ua ­
tion, and an increase cannot be r~d by a -vote of two 
thir ds of the votors votint: 01. such a pr oposition, f or 
the r ea :Jon that s uch an except ion is 1.ot ii~cluded in 
~ection 12 , Article X ot the (;onsti tutior of ••. 1asouri . 

Under the above authoritiea , t ho ryr oviso as set 
out in Section 7432 , s upra , i s a nullity and vole . ~ec­
tlon 11 , of Article A of t ho (;onstitu t lon of issouri 
limits thu tax levy and the levy cannot be increased by 
a vote of any k i nd. 'fhe fact that t l·e proviso is a 
nullity doEs not invalidate t ho l imitations of the section. 
lne test i n detorminin whether a statute way oc sustained 
in part thoU6h void i n other pa~ts is whether aftor sepa­
rating tne invalid parts a law which in all r e spects is 
complete anu s usceptible of corstitutlonal enforcement , and 
which tn!l ~0islature T.ocl.d have enacted if it Lad known 
that t he deleted portions wer e i nvalid , is left. ( Poole 
& l-reber ~rket Co . v. Breshea r s , 125 J . w. ~d 23 , 343 
ko . 1133 . ) 

I n view o£ t he holdirlg in the above c aae , the 
proviso which we claim is a nul l ity does 10t affect 
the l i m1 tatlons o£ the se.c tion . Sec tion 7432 , supra , 
which provides hlmt nll that is necessar} to carry the 
proposition is a na jor lty and not a two thir ds ma­
jority, and all that is necessary now is for the 



• 

Honorable H. A. Kelso - 13- May 1 6 , 1942 

mayor and council r.o make the additional ta21. levy , pro­
vldir.g the levy aoos not exceed the llmjtati >n s as set 
out irJ ... ect onR 11 and 12, .1'\rtlcle X of the vonsti t ution 
of :i.: isso....ri . \'. e · find no law lim1 t.i.n r; tho ru-.'" or of 
times s·...~.c.~ a propos! tion may be aubm1 t ted for the levy­
ing of a tax 'for tne use of providing free band concerta , 
although for ovr .. br purooscs, whero s.n add.i t i onal tax 
l evy ls autho1•izeG. , such as for city librarirea , a 
li11i tatiou is pl ced upo. tl.i.e 11umber of times wi th..in a 
certain period of t1me such a proposi tion can be sub­
JoJitted . 

ln view of th.e above author! ties , it is the 
opinion of this department, that the proviso £s set out· 
in Seotion 7432 r .. .... . IJisscuri , 1939, is a nullity and 
the only vray that a tnx levy can be legally levied for 
the une of banus for f r ee concerts is that the levy 
after the ado,tiun by ~lect:on of a majority of the 
votors and not t wo thirc...s of the voters can ... e valid 
is in a case ~here the additional l evy does not increase 
the li~itat ior of tax levies as set out in Sect~or.s 
11 and 1 2 , Article X o!' the vorstit·J.tion of M"isso1.ri • 

• It i s further the opinion of this depart ment that 
t he increase of flfty cents on the one hundred dollar 
valuation·, aa set out in Section 11 of Article X of 
tho Constitation of 11iosour1 cannot be increased by a 
I!l&jority of t"f1o thirds of the vo ters voting on such a 
proposit~on , for t he r~asot. ~at i t is not one of the 
exceptions as set out in ~ection 12 of Article X of 
the Constitutio. of •iasouri . 

It is further tho opinion of tl • .:. s department tl'..at 
tho levy adopted at U ~ last r egular city elec tlon by 
a majority of th6 vo.tem, and not E. tTJo thircs majori ty 
C6.ll be levied by the 1ayor artd co...nc11 provided 1 t doe a 
not raise the tax levy abo· ~..- fifty cents on each or,e 
hundred dollar valuation. 
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lt is further tLo op.in or of t'-•is depart·aent 
that the p roposit l on may be submitted or rbsu~.,.miLtE;.d 
at any tillic . 

hesoectfullJ submitted 

,, • J . BllhJU!, 
~3slste.nt Attor ney ~cr erc.l 

A PR V.L.D : 

ROY c .Lil 'lvrRI CK 
AttorncJ General of !ssouri 


