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Superintendent of iublic :chools
Jefrerson City, lilssourl

Dear Sir:

upon the following:

"A question has been raissd by an
auditor of the United States Crifice
of "‘ducation concerning the payment
of 4300 per mount! additlonal coumpen=-
satlon to the State Superintendent of
schools for acded services renderod
by him as _xecutive U.llcer of the
State 'oard for Vocational lducation
and as LHtate Director for Veocational
sducation in performing duties imposed
in coopsrating with the rsderal Voca-
tional ducatlon prograue.

"A question also has besn raissd as to
whetgher the above compensatlon amounts
to a raise in salary for the State
Superintendent of .chools during his
term in office,

"iay I recilte the following facts and
then ask yous opinion on two specific
maitters.

"Article VIII, Revised Statutes of
Missourl 1939, refers to vocational
education and vocational rehabllitation,.
Seetion 10527 of Article VIII designates
the Ltate 'oard of .ducation as the

On December 28, 1942, you requested an opinion
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Board charged wiltn the duty and rospon=-
s8ibility of cooperating with the Federal
Board for Vocational Education in the
adninistratlon of the Federal Vocational
Act and is ;;iven all power necsessary to
suchh cooperation.

"Section 10528 of irtlcle VIII authorizes
the State Board to incur expenditures in
the administration of the program as far
as Federal funds are concerned, Other
sections in the nct authorize the State
Board to incur sxpenditures necessary for
the administration of the law and in short
to admlnister the program in the state.

"For years the State Superintendent of
Schools has served not only as the llxecu=-
tive Officer but as State Director for
Voecational .ducation and as Ixscutive
Officor and Dircector of Vocational lduca-
tion has been paid for the performance of
the duties cof these offices., These duties
are additional duties, They were not con-
templated by the Constitution. They cone
sist of the actual administration of the
whole program of vocational education which
in this state now include the following
dlvisions:

"Voecatlonal \griculture

Vocational Home .conomics

Trade and Industrial Lducation

Distributive Lducation

Occupaticnal Information and Guidance

‘ar Productlon Training Program which
consists of: (a) Voecational Program
of Instruction lLssential toc the Var
Production Program for out-of-school
Hural and Non-Rural Persons; (b)
Vocatlional Training for ar Produc-
tion "orkers

"The prosgras involves the dircction of the
supervision of the many local prograss in
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these Divisions and involves the finan-
clal admlinistration of the entire procrame

"The questions I respectfully ask you to
conslder are:

"1, HKay the State ‘oard for Vocational
auecation vote to pay and may the
State Superintendent of schools
receive the additional amount indi-
cated as IUxecutive Officer and
Uirector of Vocational Hducation?

"2e pDoes the payuent of this sum for
additional duties porformed amount
to a railse in salary for thse State
Superintendent of 8chools during his
teria of office?"

The two questions submitted will be answersd in
order.,

I.

ihe dutles of the Ltate Superintendent of Schools
other than those relating to vocatlonal education and vocatlonal
rehabilitation are in the main detalled by Articles 13 and 1%
of Chapter 72, He Se 0. 1939, Cther statutes place additional
work upon the Superintendent. They arc not here set out as no
acdltlonal light would be cast thereby upon the propositlions
under consideratiocn.

Article 8 of Chapter 72, . S. 1i0. 1939, and its
amendments, undoubtedly place new and addaitional duties upon
the State doard of .ducation and the State Juperintendent of
sechools, It was adopted many years after the office of Super-
intendent of tchools was estsblished and his duties prascribed.
The act and its amendments (Laws of 1941, pages 548, ©£49,
053~-4 anc. 556) accepts the benefits of various congressional
enactments with roference to vocational educatlion and vocational
rehablilitetion and provides that the State Board of Education
(of which .ths Superintendent of fchools 1s a memner and presi-
dent) is the Boarc rosponsivle for and charged with tha duty of
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cooperating with the Federdl Zoard for Vocaticnal Tducation
in the administration of such acts. It 1s also provided
(Laws of 1941, page 556):

"That such state board of education

is hereby authorized to Incur such
expendltures for the salaries of
assistants and such office and other
expenses as 1t may deem necessary to
the proper administration of the funds
allotted to the State of Hissourl
under the provisions of such acts."”

The lissouri Constitution docs not prevent the

State Superintendent of Schools from acting as administrator

or director of vocational education or vocatlonal rehablilitation.
Section 18 of Article IX bars a state officer from holding a
county, city or other municipal office in countiss of 200,000

and more Inhabltants and prohibits one from holding two unic-
ipal office: at the saue time, with certain exceptions. This
section obviously has no applicatlion to the present quastion,

No statute has beoen found that would foreclose the
3tate 3Superintendent of Schools from being executive officer of
the Board in administering vocational education, but quite the
contrary Section 105636, R. S. Ho. 1939, dirscts that the
Superintendent shall be the sxecutive officor of the Board in
the administration of tho vocational and rehabilitation educa~-
tional law.

The common law doctrine of incampatiovility of office
has been followed in Missourl. See State ex rel. 'al ker v,
Bus, 18O iioce. 325. By such rule one may not hold an office and
accopt a second one incompatible with the first and where there
is an inconsistoncy in the function of the offices, as where
one office hes the supervision of the other, This common law
rule, if applicable, would destroy the terms of Section 108636,
supra, because the State Superintendent is a member of and
president of the Board whose duty it 1s to supervise the admin-
istrative efforts of the State Superintendent, This rule cannot
apply because it is in conflict with the statute.

Rules of common law do not prevall when repugnant
to or inconsistent with the Constitution or statute laws of the
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state, by virtue of ‘ection 635, Re 8. liocs 1939, Ctate v.
palton, 114 S, W, 1132, 134 lio. App. S517; Lines .lusic Co.,
v, Holt, 332 ilo. 749, 60 S. ", (2d) 32, 1. cs 34; and
ioberson v, Jones, 136 S. W. (2d4) 278, 345 lo. 828.

Laws of 1941, page 556, authorizes the 'oard to
incur expencitures for the assistants as deemeu necessary to
tne proper administretiocn of the funus alloted, The amount of
such expendltures and thne perons employed is thus left to the
Judgment of the Loard.

“hile a public officer is presumed to r ender his
services gratultously and he has the burden of pointing out
statutory authority for the payment of compensation (lNodaway
County v. Kidder, 129 5. W. (2d) 8857), tho last above mentioned
enactment destroye such prosumption., It authorizes the payment
of assistants! salari s, whica would includs a Ztate _lrector
of Vocational iducation, in amounts to be fixed by the [oard,
if that cody deemed such assistants and a director were necossary
to the proper administration of the law,

Although the request does not definitely so state,
1t is asaumed that the State Director of Vocational Educatlion
performs duties other than those executed by the State Superin-
tendent of Schools as the administrative officer, Ve under-
stand that the State Director is primarily responsible to the
Zoard and not the Superintendent of fchools as administrative
ofiicer., Thus the Superintendent of Schools does not in fact
control his own activities as State Director. The State Direc-
tor is likewise inuirect13 responsivle to the United States
0ffice of iduecation, we belleve.

It 1s therefore concluded that the State loard of
sduecation may employ the State Superintendent of Schools as
State Director of Vocaticnal Dducation to perform functions
not a part of the duties of the Superintendent of schools as
executive offlcer cf the Board and at such salary as the Board
may dcem proper. i

II.

The second question presented is in effect: Does the
payment oI a salary to the State Superintendent of Schools for
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services as Vocational ducation Director violate the consti-
tuticnal rule against increases in compensation during such
offieialts tern of office?

The salary of thie State Superintendent of Schools
is provided by Section 135389, R. S. Mo, 1939, which 1s as
follows:

"The officers of state shall receive

for their scrvices, annually, the
following sums: First, the governor,
the sum of five thousand dollars;
second, the judéges of the suprems court,
each four thousand rfive hundred dollars;
third, the judges of the circult courts,
each, two thousand dollars; fourth, the
socretary of stats, three thousand
dollars; fifth, the state treasursr, three
thousand dellars; sixth, the state auditor,
three thousand dollars; seventh, the
attorney-ganeral, three thousand dollars;
elghth, the Superintendent of publiec
schools, three thousand dollars; ninth,
the commissioner of peraanent seat of
government, threc hundred and fifty
dollars: Providea, that this article
shall not alTect Lo ope ggerE'EEnW
Speclal 1aw now 1n force relating the
salaries of any of the ofricers Harein
named." (underscoring acde

Sectlon 24 of Article V of lMissouri's Constitution,
is:

"The officers named in this article shall
recelve f or thelr services a salary to be
established by law, which shall not be
increased or diminished during their
official terms; and they shall not, after
the expiration of the terms of those in
off'ice at the adoption of this Consti-
tution, receive to their own use any fees,
: costs, perquisites of office, or other
coupensation, All fees that may hereafter
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be payavle by lavw for any service
performed by any ofiicer provided for
in this article shall be paild in ad=-
vance into the state treasury,”

By Sectlon 1 of such article the Statse Superintendent
of' Lchools 1z made a member of the ixecutlive Department,

As has been polnted out above the & pointment made
under the Vocational iducation and ducational .iehabllitation
Act (Article 8 of Chapter 72, ite S. 0. 1939, and amendments)
fastens accitional d ugles upon the State cuperintendent of
tchools, Thls Jeing true the allowance of compensation for
such additional services does not increase his salary contrary to
the terus of the Constitutlion.

in the case of Cunningham v, dy. Co., 165 lic. 270,
the Supreme Court held that a statute requiring the payment of
a docket fes to the Circult Judge to which a case 1ls sent on
a change of venue did not violate the constitutional provision
agalnst Incre sing or diminishing a Judge's compensation during
his toerm of office. The following language was used, le. c. 277:

"The compensation mentloned in the Con-
gstitution means compensation paid by the
_tate, or some subdivision therseof, in
the way of an increasse of salary or come
pensation, whicih can not be increased by
legislation during the period for which
the Judse 1s elected, but doss not mean
that he may not be paid for extra ssr-
vices and expenses incurred in thse per-
formance thersof, even out of the State
treasury.”

Ine Supreme Court in State ex rel. ilarvey v, GSheehan,
269 ilo. 421, sustained a statute that required prosecuting
attorneys in certain counties to attend inquests and allowed
an aaditional fee for such attendance. It was pointed out that
suc/y statute was not an unconstitutional increase in compensa-
tion. <Yhe followin;: appears at page 429 of such opinion:

"Another contention made is that since
the appellant was an officer at the time
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of the passage of the act, it 1is
inepplicable to him because the Con-
stitution prohlbits any increase in

the pay of an officer during his term
of office. e think this contention
unsound because the act in question
enjoins upon such officers as appellant
new and additional duties and provides
merely a compensation therefor, 'hile
in some jurisdictions a constitutional
provision such as ours has been held to
inhibit even this, in this and ‘many other
states the contrary doctrine has been
accepted and acted upon., (Cunningham
ve Current River Rallroad Cce., 165 Mo
270; ctate ex rel. v. Uialker, 97 lo,.
162; State ex rel. ve Hanson, 73 iio.
89; State ex rel. v. licGovney, 92 ho.
428; County v, Felts, 104 Cal, 60; State
ox rel, ve. voard of Commissioners, 23
liont. 260; State ox rel., v. Carson, 6
"ashe 250C; Love, Attorney-General v,
sashr, Treasurer, 47 Cal, 364; Purnell
v, lann, 105 Ky. 87; Lewis v, ttate ex
1‘81., 21 Chic Ce Co 410.)“

To the same effect 1s the ruling in State e6x rel.
Zovely v. Hackaan, 204 5. Ve 53, 800 Lice 59, 1. ce 66,

However, it his been decided that where an ofiicer's
coupsnsation is not fixsed by statute bLut is left to the jJjudg-
ment of some body, such as a county court, and that body deter-
minss the salary and no extra services are requirsd aftsr the
salary 1s fixed, the officer's compensation may not be later
incressed during the torm of office in which the salary was
sete. "i « % Those terms luply rather that this payment was
in full of salary to that date, but as such 2 construction
would inciease the salary, which could not be done under the
constitution, (art. 14, sec. 8,) we must infer that it waas
only intended to cover the salary for two years, leaving the
additional period for future adjustment."  Givens v. DLaviess
COey, 107 Loe. 603, 1. co 610,
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Coneclusion

It 1s the oplalon of this Dem rtment that the
payment of additlonal compensation by the State Board of
imducation to the State Superintendent of Schools for
additional or extra duties as State Dirsctor of Vocatlional
Education does not violate the constitutional provisions.
against increasing the compensation of such officer during
the term for which he was electied., However, aftsr the
salary for such addltional duties is fixed by the Board of
kducation for any cne term, 1t may not be increased during
that term for such services,

itcspectfully submitted,

VAN= C, THURLC
Assistant Attorney-General

APPROVLED s

ROY MCKITIRICK

Attorney-General
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