
CRIMI NAL LAW - AND 
COSTS: 

St a te or county not liab~e f ur 
costs until sentence has been 
pronounced, 

May 14 , 1942 

Ionorobl e ~ . Lo ~n Uerr 
Prosecuting ~ttorney 
1. or gan County 
Versn~lles, ~issour1 

uear Sir: 

~o are 1L receipt ~f your l e ter of Lay 1~ , 19(2, 
i n which you r cqu&st an official opinion , as Aollows : 

" ->ection 9156 !~ . >. • o 1939 , provides 
t hat after a conviction by a jury or 
a ';)lea of ;uil ty, the c' rcui t ju·~~e 
has power to either suspend serterco 
01 nut the deierdant on or obation. 
Now sunoose a de endant is given a 
su spended sentor.ce, "'hat happens to 
the costs? 3uppose the defendart 
comes up term after term , and his 
suspended sentence is contlnued, and 
he pays or l y a few dollars or his fine 
and costs tetweor terms , who is sup­
po8ed to fir ally pay the costs? 'Ihe 
sheriff, the offl cerft , t he wi tnesses , 
for both sides , make life mise·~able 
for t he prosecutin~ a ttorney, and the 
circuit clerl{ , when they cor· tinually 
ask for ti.e~_r fees that they have 
earred. Car I got out a fee bill either 
a gainst the s tate or a aainst t~e county 
to pay these costs , whon and while this 
sentence is s~spended? After a defcr.dant 
has been paroled and p\lt or probation , 
very aft on , a criminal co ~t bill is is­
sued and tho costs pald ci ther by the 
state and/or county whi l e tho defendant 
is out on or obation . Under t hi s new 

I 
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l aw in see 9156 supr a , is the law 
such that under a suspended s en­
ter!ce , the officer s car get their 
fees ar.d. costs? 

Section 9156 R. ·s . : issou.ri , 1939 , r E-ads as fol lows : 

11The circuit and crimi nal co rts of 
this .::>-ca r.e , t h e court of criminal 
correction of th~ ~ity of ~t . Lo~is , 
and boards of parole cro~ted to s erve 
any such court or courts , may place 
on pr obation any d.et'cndant eli6 ible 
for judicia l parol e under ueetions 
4199 to 4211, iiclusive , of Article 
18 , Jhapter 30 , I.evised v Latutes Of 
Ciss our i , 1939 . J fter a conviction , 
or a p lea of eui l ty, thv courts and 
boards of parole nuw ed in this Sec tion 
may suspend th~ i mnosition or execution 
of sentence of any ~orson ler ally eligi­
ble for judicial parole ur~der said Sec­
tions 4199 to 4211, i ncl usive , and may · 
a l so place the defendant OL probation . " 

This section 1irst appeared in Laws of tissouri , 1939, pa3e 
400 . Ihis section specifically grants the courts and boar ds 
of parole the right not orly to sus pend t he imposition of 
the sente1~ce, but also to suspend execut ion af'tor sentence 
is imoosed ~ 

1he coat statutes applicable. to your requ&s t are, 
Sect ion 4221 and 4222 R • .;) • .. issouri , 1939 . Seetlon 4221, 
supra , reads as follows: 

"In all capita l cases i n which the 
def~nda~t shall be convicted, and in 
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all cases in which the defendant shal l 
be senter.ced to il"lpri sonm(;;nt ir_ the 
penitentiary, and in cases where such 
person is convicted of an offense 
punishable solely by i~prisonment in 
the penitbntinry, and is scnter. ced to 
imprisonment lr tre county ~ail , work­
l.ouse or rt;foru school because such 
person is under tho a."'e of eight een 
years , the state shall pay the costs , 
if the defer dar t shall be ur1ablo to 
pay them , except costs iLcurrcd on 
behulf of defendant . And ir. all cases 
of felony , w.h~n th~ ~ury are not ocr­
mitted to separate , it shall be tr~ 
duty of the sheriff ir charge of tho 
jury, unless otherwise oraered by the 
court , to supply them with board and 
l odging auring the timG they are re­
quired by the court to be kept to­
gether , for which 11 r <.asonabl e compen­
s-l!~~ may be allowed, rot to exceed 
two dollars per day for each jury-
man and the officer i J char~e ; and 
the sa~e shall be taxed as other costs 
in the case , and the atatc shall pay 
such coats , unless ir. ti4e event of 
conviction, the sa~e can ce , made out 
of the defendant ." 

Sect ion 4222, supra , reads as fo l lows : 

"~ben the defoLda t is sentenced to 
i mprisonment in the county jail, or 
to pay a fine , or both, ano. is unable 
to pay t he costs , t~e county in which 
the l1dictment was fomd or i nforma­
tion filed shall pay \.he costs , except 
such as were ir.curred on the part of 
the def'erdant . " 
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In both of the above sections which require the state 
and county res~octively to pay coBts upon conviction, the 
word "sentence is used. Unless the defendant is sentenced 
neither the state nor county is liable for cost until sentence 
has been pronounced. lt was so held i n the ease of 3tate ex 
rel . v . Carpenter, et al, 51 Uo . 555, 1 . e . 556, where the 
court said: 

" 1h o atatute i n r e l atl.on t o er1:oinal 
costs , provides, that they shall be 
paid by the ~ta e iL all capital cases 
i n wLich the de ~"er.dc.rt shall be cor­
vieted , and shall be unable to pay 
them; and in all cases ir which the 
defe~dart shall b( sent~rced to im­
prisonment in the petitertiary, and 
shall be unable t o pay them. And 
the county iL w ich the ir-dictment is 
found, ahall pay the costs 1n ell 
cases where the defendant is sente~ced 
to imprisonment in the county jail , 
and to pay a fine, or ·either of these 
modes of punishment, and is unable t c· 
pay them. (1 tr . ~ ., pp. 348- 9 , sees . 
1,2. ) 

"Before the State caL be made liable 
to pay costs i n a criminal prosecution, 
it is necessary that the defendart 
should be corvi cted of a capital offense , 
or that he shoul d b e seqtenced to imprison­
ment i n tho penitentiary. beither of these 
occurrences took place ~n this case. It 
is true the jury broaght in a verdict in 
favor of p,tn1shing him tiy ir.lprisonmert 
i n the pen1tt L'-'1ary , but tho court passed 
no sentence the_eon; on the contrary, it 
set the s ame aside . There was then noth­
ing fi r.al , either as to cor viction or 
ser tenco. 

"The operation and effect was the same 
a s if there had been a mis- trial, aLd 
no liabilities or r1tibts were determi~ed 
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th reby. 

"Lut when the case was ul timately and 
flnnlly uisnosed of , the resul t nas 
& couvicti _ r ... d s&utence to pay a 
fl. ·e , and be imprisoned L the county 
jail . Thls wcr: i.:ilo zer.t&• ce that es­
tabl:~hed the cLaracter ol t e off el so , 
ard made the c..,st:,s a charge a ..sainat tho 
county . 

" ltr_ough the lnc,.:.ctJe. t was for a capi­
tal crime, and u:n1or 1 t the pri:so!.er 
L'li~t fllso have beeu Cvllvictt:d of e. 
fel ony, pm.lshab le by imprisonment in 
the penitont~a:r·y , yet. it is also truE; , 
that it was competent to find him ~ ilty 
of a less de ee or grade of cri~o , by 
whicr the purjiah. ent vro ld bE- redu ced 
to i~prisoP~ort in the county jail , or 
by such impris~Lment cou1 ,od nith c f ine . 
l t is ~he convictior azd scrtence l.n such 
case licl establishes tl .. c c ;rade of the 
offense , ror th~ puroosc ot flxing the 
liability for costs , and rot tee allega­
tions c r ta_z ed i n the i nd.:ct' c1.t . This 
is t~e rl question we are called uoor. 
to revivw. 

This is a very old cas e , uu t is tle latest ca 
subject . 

on the 

A judgment , that is a verdict or plea of guilty, i s 
not firal u. til serterce is prono'\L ced . It wa • so llel d 
in LX parte Fartlvy, 49 J . ~ . {2d) 119 , 1. c . 120 , there 
the court said: 

" " ·:: :: In State v . Watson , 95 . o . 
411, 4.1 4. , 415 , 8 ... . ; . 3q3 , at c in 
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. 
Stcte v . Scbierhoff , 103 l o . 47 , 50 , 
15 u . 'll . 151 , "e have def1n i tol y r-..1led 
othurwlse , oro the theory that there 
is no final c ispositlon of a ca~se 
until there is ~ final judcmer.t , and 
a coJrt does not l ose jurisdiction 
of a case until firal judgmcrt i s 
ent ered, though suer be r.IJ t C!ore un-
til sub~equent tc~. This is ~eLerally 
reco ,nizea 1n crir·inal cases . flhere on 
appeal it appear s that the dc1erdant 
was coLvlcted but not sentenced , the 
appeal is tre ated aa premature , and 
the cau se remarded to the trial cour t, 
with d irec t ions t o pronounce sente~co 
ard enter u~ judgment aga i nst the de­
!ecd~t on the verdi ct of t he jury re­
turned i~ the cause , though the corvlc­
tion was had at a nrev1ous term. Stato 
v. George, 207 o . lf , 105 ~ . v. 598 . " 

Al so ,. i 1 t he case of State v . Seats , 21 s . .. (2d) 758 , 
the cou rt held tbst : 

" ~ :~ -;} b!o se!'l tence was pronounced 
nor any judgment er!tered by the court'. 
The a peal wan premat ure . No jud~­
ment having been rendered , tbere was 
no thing from wh 1 ch t o appe{l l . · ~:. ~:1- 11 

Of cour se if sontenco is pronounced and execution 
is sus pended , as set ou t i n Se c t l on 9156, suprc , either the· 
s tate or the county would be l i able for costs , i n accordance 
with Sections 4221 and 4222 , supra . ! he susperslon of exe­
cution is not a part of the case proper so as to effect 
the s~ntence . lt was so held i n the case of a parole in 
the cas e of Lee v . Gilvan , 229 s . • 1045 , where the court 
said : 
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"By section 12543 , .. • .>., the Gover­
nor is authorized to LTant commuta­
tions , par·oles , and partlons . ~ertain 
it is that while the petiti~ner was 
at l arge under a parole granted as an 
act o£ e~ecutivc clemency, he was at~ll 
under ser tor ce within the mean ir1g of 
sect icm 2292 , and , ha\ inr; been charged, 
tried , end convicted of e.nother o! fellso 
tilo so a t large , 'the ser:ter ce of s·1 c.t 
con~ict shall not cornence to run until 
t he expiration of the sentEr. ce under 
which he is held.' In other words , the 
sente. ces a[e cumulative . " 

~ 

This section h~s not been passed upon by the Appellate · 
Courts of this State , but L' c "urr ome vourt of the State 
ot Ken~~cky, in disti1gulshing between the su s~6nsion of 
sentence and suspension of executlou hel d that 1..ourta have 
inhorer. t power for many reasons to suspend ser t erce , and 
for some reasons at least to su spend execution of judgment ; 
\'suspension of sentence" contemplates only postponement of 
rendition of judgment , whi le "suspension of judgm()nt" or 
"suspension of execution of judgment" contemplate with­
holding for time of performance by defendant of az a l ready 
rendered juf.gmcr1t . CI.iull.,gins v . Caldwell , 3 S . \~ . 1101 , 1102 , 
223 Ky . 468 . ) 

Tho court can withhold sentence over the term i n which 
a defendant plead .. :u11 ty or was convicted by a j ury . I t 
was so hel d ill th~ case of St a te v . ~ urp1n, Gl b . n: . (2d) 945, 
948 , whore the coJrt sa id: 

n 1· ~ ~rue onouu:h it is the guners.l 
rule that a court is powcrle8s t o modi­
fy, amend, or· revise jud 1ent and ser­
tct ce a! ter tho l e .. ·~e of the term at 
wr.!ch the s ame were pronoun ceO.. 16 C. J . 
sec . 3099, p . 1315 . But this is on the 
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t heor y that wi th respect t o such 
final orders the court' s jurisdi c­
t i on i s exhausted with the expira­
t ion of the term. In the inst ant 
case , however , by the eptry made at 
the .t-~ugust term, the court expressl y 
continued the c euse , thereby retain­
ing jurisdictiot 0f it. us is said 
ir Aet na l nsurcnce Co . v . hyde, 327 .o . 115 , 11~ , 34 "' · • • (~d) 8 5 , 87: 
'"So far as the correction or amend­
ment of the judGment or decree i t self 
is corcerned, at l east i~ ~~tt~rs of 
substence , the power cease s with the 
end of the term, unless otherwise 

I provided by sta ... ute ." :~ ·=- -:·· Of course , 
t his general rule is subject to the 
well - recoenir.ed qualificatio .... that , 
i f a court has retailted ar.d con tinuod 
its jurisdictiOl. ln a oar tic lar ca.u c;e 
by a reservati~n or other act , t1~o , h 
a motion or other proceed:ng durir.g the 
term , its power and cortrol over it~ 
final jud~ent or decree survive( s ) the 
end of the term at which it was rendered 
or gran ted. ' " 

CvlC.L SI~1 

Ir view of the above. authorities, it is tne o?lnion 
of this aepart":-1ent that. after a c..efer.ua11t has been parol ed 
and T" · t on probation a crimh a l cost bill may be issued and 
t he cost paid either by the State or by" tl..te <..ounty, as set 
out in ..:>ec tions 4221 and 4222 H. s . 1ssouri , 1939 . 

It is fur ther the opini on of tl!.is de";)artment that 
r!ei ther the :; tate nor the County is lia1l e for the payment 

\ 
\ 
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of a criminal ~oat bill where sentence has not been pro­
nounced, and l~s oeen suspended by tho co~rt or board of 
paroles , as ac t out ir ... ec tion 9156 H. s • .Missouri , 1939 . 
In no event ca.n tL cost bill be issued until sentet1ce has 
beer pronoUllcad. 

He s ...,ectfully submitted 

~ •. J . LUhY.E 
Assistant 1.ttornuy Je1.eral 

APPF...;V JJ : 

ROY McKL:TRlCK 
Attorney 7eneral of n i ssouri 
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