
One is guilty of violation of nepotislli se~~Lon 
even when appointee receives no comp~nsation . 

Janua r:t 23 , 1':;)42 

Honorable !iobert A. Mcilrath 
~eos acutins \L~orney 
::> t . Ii'ro.ncois Count y 
FarM.in0t on , ln l s souri 

Dear Sir: 

-

e are in receipt of your reque~t for an official 
opinion , under date o.t' January 7th , v.hich reads as follows: 

"I would like to have an official 
opinion from -your aepart1nen t as t o 
wHether or not a sheriff who re­
ce ive..; po.:y only through f eos can 
hlre as one of his de~uties a per­
son wit hin prohloited degree of kin­
ship within tho ropotistn provision, 
..., oction 13 of \rticle 1 4 of the Con­
stitution of t he State of r..tssouri ." 

5ection 13, Article XIV, of tho Constitution of 
Missouri , reads as follows: 

"An'J public officer or employee of 
this State or of any political sub­
uivision thereof w~o shall , by 
virtue of said off ice or employment , 
have the right to name or appoint 
an) parson to render se r vice to the 
State or to an'J pol itical subdi vision 
thereof , and who shall name or appoint 
to such service any relative within 
tho fourt h degree, either by consan­
guinit~ or affinity , shall thereby 
fo~feit his or her of; ice or employ­
ment ." 
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Ir1 )Oilr requ~~t you state that a sheriff v.ho 
only r~<.:.oives compensation b~ fees , lntonus to appoint 
a a.ep..1ty \ho is a relattve ¥::thin the fourth degree . 
llnd.;r t he above section lt is not necessary that the 
relative ~ho is appointed receive compensation in any 
ma .. mer . 'Ihe section is violated by the appointment and 
not by t he fact that he is to receive COJ~ensation . 

A sheriff is a public officer for the reason 
that he co..nes within the definition of a "public of leer" 
as set out in the caee of ~tate ex inf . ~lli s v . !er guson , 
65 ~ • . • {2d ) 97 , 1 . c . 99 , \here the court sai d: 

"1nis section ls solf-enfcrcin , as 
ha:::. hitherto bo\). holCL. by our c ourt . 
~tate e ...... inf . Iw ... ·-lan v • ...:.llis , 325 
,.l.. . lo4 , 28 ..... . • { ~d) 363 . It has 
rcc~ntlJ bJen unde~ construction by 
our court in Lne cave of ~tat~ ex 
inf • •. ci.{ittrlc~, ... tty . -3-en . v . 
11 lttle , 63 .;> . • • • l~d) 100, at tne 
... a'J term, last , whore in it vas ho;}ld 
that school dlstrict~ are political 
subdivisions vf t.tlO state, anCl school 
oiroctors are public oflieerw .1thin 
the con tan pl 1tion ano 1:'tean1ns of said 
nepotis~ Svction . 

".J..he flrst questlon ln t his connec­
tion 1 s : Is the .. a) or o! a cl ty of 
the t 1ird class a public off icer? 
'lho answer ..... at b~ yes . .• public 
office is vell defined to be : ' The 
right , authorit~ and duty created 
ana confe .. ·rcd oy lc: , by v.-hich for 
a Jtven perloa , fl1ed by la~ , ~ ~ * 
an :1no i vidual is invea ted wi t.n some 
por~lon of the sovereign functions 
<-f overnuent , to be exercised, for 
tne benefl t of t_.Le public ,' and a 
p..tblic officer is one \':ho r<Jcel ves 
his authori t:t fro .. 1 the le.\' and dis­
cnnroc~ .::;0 e of' the functions of 
uovernment . llastinj v . Jasper County , 
314 o . 144 , loc . cit . 149 150 282 
s . . • 700 , 701 . " , ' 
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~he above case also hol as that Section 13 , \rtlcle IV , 
of ~.ne Consti t<..~.tlon of -~ sour!, i::. oolf- euforcL1e , and 
for t hat reason the .;..,egislat~.tre has not enacted any la.YI 
carr., ing out t:1e p!'onibiton sot out in that soctlon. 

l.tle c ... uO o f ...., tat~;; e., lnf • ! ... llis V • P ;re;uson, 
supra., wP~ affirmua by the Unitou Jtat~s Supromo ~ourt 
in state of .t.:i~ s ouri ex inf . ~llis, t>4 Sup . ct . 559 , 21 9 
U. ~ · 682 1 78 L . ~d . 1070 . 

Conc l us ion 

In view of the above authorities it ls the opinion 
of this uepartmont that a sheriff cannot~polnt as deputy 
a relative within the fourth dogreo , eithe!' by consanguini t y 
or aff inity . It is further tho op'nion of this Department 
th'lt if a sheriff na\.cef' s uch an~point nent, he forfeits his 
office , ana the fact that t he deput: does not r eceive any 
pay uoes not alter tho ~ ituatton . 

Hespect.tully submitted, 

. . J . 'aHKE 
,ssistant •ttorney- Goneral 

Ar-> OV.:...D : 

" 1.., ~ v • ....tn.l .. <!..O 
(Acting) \ttor ney- Genoral 

\. JB :EG 


