One is gullty of violation of nepotisw sectilon

POT1SMe C
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Honorable Robert A. McIlrath /g -~ A
Prosecuting Attorney S o/
3t. 'rancolis County -
Farmington, klssouri -
Dear Sir:

ve are in receipt of your request for an officlal
opinion, under date of January 7th, which reads as followst

"I would like to have an official
opinion from your department as to
wiiether or not a sheriff who re-
ceives pay only through fecs can
hire es8 one of his deputies a per-
son within prohloited degree of kin=-
shlp within themspotlism provision,
Sectlion 13 of Article 14 of the Con-
stitution of the State of Missouri."

Section 13, Article XIV, of the Constitutlon of
Missourl, reads as follows:

"Any public officer or employee of
thls State or of any political sub=-
dlvision thersof who shall, by

virtue of sald office or employment,
have the right to name or appoint

any person to render service to the
State or to any political subdivision
thereof, and who shall name or appoint
to such service any relative within
the fourth degrse, either by consan-
guinlty or affinity, shall thereby

forfeit his or her office or employ-
ment."
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In your requsst you state that a sheriff who
only receives compsnsation by fees, intends to appolnt
a aeputy who is a relative wlthin the fourth degree.
Under the above section 1t is not necessary that the
relative who 1s appointed recelve compensation in any
manner, The sectlion 1s violated by the appointment and
not by the fact that he ls to recelve compensation.

A sherlff is a public officer for the reason
that he comes within the definition of a "public of icer"
as set out in the case of State ex Inf. Lllis v. Ferguson,
65 5. We (2d) 97, 1. c. 99, where the court said:

"This section 1s self-enforcing as
has hitherto bee: held by our court,
State ex inf. Norman v. EZllis, 325
oe 154, 28 S. ke (2d) 363, It has
recently bsen under construction by
our court in the case of State ex
info hCKittl‘lck, Atty--?rﬁn. Ve
nolttle, 63 5. . (2d) 100, at the
kay term, last, wherein it was hsld
that school dlstricts are political
subdlvisions of the state, and school
directors are public officers within

the contenplation and meaning of said
nepotism section.

"The first question in this connsec-
tion 1is: Is .the uayor of a city of
the tnhird class a public officer?
The answer wust be yes. 4 publie
office 1s well defined to be: 'The
right, authority and duty created
and conferred by law, by which for

a glven perlod, fixed by law, # i %
an Individual 1s invested witn some
porilon of the sovereign functions
of' government, to be exercised, for
the benefit of the public,' and a
public officer is one who recelves
his authority from the lav and dis-
charges soue of the functlons of
government. Hasting v. Jasper County,

Sl4 .o. 144, loc. cit. 149, 150, 282
Se. We 700, 701,."
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The above case also holds that Section 13, Article XIV,
of the Constitution of «i.souri, is self-enforcing, and
for that reason the Legislature has not enacted any law
carrylng out the prohibiton set out in that section.

The csse of State ex inf. Ellis v. Forguson,
supra, was affirmed by the United States Supreme Court

in 3tate of llssourl ex inf. Ellis, 54 Sup. Ct. 559, 219
U. 5. 682, 78 L. &d. 1070.

Conclusion

In view of the above authorities it 1s the opinlon
of this Department that a sherirff cannot gppolnt as deputy
a relative within the fourth degres, either by consanguinity
or affinity. It 1s further the cpinion of this Department

that if a sheriff makes such aneppointment, he forfeits his
office, and the fact that the deput; doss not recelive any
pay does not alter the situation.

Respectfully submitted,
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