CONSERVATION COMMISSION: Right of Conservation Agents to inspect persons
FISH AND GAME: and motor vehicles on the highways.
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Honorable Emory C. Medlin
Prosecuting Attorney
Barry County :

lMonett, Missourl

Dear Sir:

This will ecknowledge receipt of your request under
date of December 2, for the following opinion. Your letter
reads as follows: {

"I am having & great deal of complaint and
" trouble with the agents of the Conservation
Commission, who are stopping all cars at the
cross roads, including ambulance and pecple
traveling through the state pesaceable.

These agents are searching the cars for game.
I would like to have your opinion whether or
not they have the right to search cars when
they have no evidence that the party has vio-
lated the game law without a search warrant.

"The cese 315 Missourl page 1267 State vs.
Benton seems to give them a good deal of
authority, but I am not clear on this matter
and would appreciate an opinion."

The people of this state amended the Constitution of
Misscurl by adopting Section 16, Article 14 of the Consti-
tution. Said amendment in effect abclished the old Fish
and Game Commission and created in lieu thereof a bedy
known as the Conservation Commission of the State of kis-
sourl and further grented sald body almost unlimited au-
thority to control, regulate, manage, restore and conserve
all wildlife in this state. 3Said Section 16 reads:

"The control, management, restoration, con-
servetion and regulaticn of the bird, fish,
game, forestry and all wild life resources
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of the 3tate, including hatcheries, sanc-
tuaries, refuges, rsservations snd all

other prcperty ncw owned or used for seid
purposes or her:after acquired for seild
purpcses and the ecquisition and establishe
ment of the seme, and the administration of

the laws now or hereafter pertalining thereto,
shall be vested In a commission to be known

as the Conservaticn Commission, to consist

of four members to be appointed by the Gov-
erncr, not more than two of whom shall be
members of the same pocllitical party. The
cormlssioners ghall have krnowledge of and
interest in wild 1life conservetion. Vacen-
cles shall be filled by eppcintment by the
Governor feor the unexplired term within thirty
days from the date of such vacancy; on fail-
ure of the Governor to fill the vacancy with-
in thirty cdays, the remaining commissioners
shall fill the vacancy for the unexpired term.
The first members of s&id cormission shall be
appointed for terms, as follows; one for a

term of two years, or until his or her suc-
cessor 1s appeinted end qualified; two for
terms of four years, or until trelr respec-
tive successors are 2ppointed and gualified;
one for a term of six years, or until his or
her successcr i1s appcinted and qualified.

Upoen the expiration of each of the foregoing
terms of seid commissioners, s successor shall
be aprointed by the Governor for a term of six
vears, or until his cr her successcr leg appoint-
ed and qualified, which term of six years shall
thereafter be the length of term of esch member
cf seid Cormission. The members of seid Com=-
mission shall recelve nc selary or other compen-
sation for thelr services &s such. 7he members
of the Commission shall recelve thelr necessary
traveling and cther expenses incurred wile
actually engaged in the discharge of their of-
ficial duties. S52id Commission shall have the
power to accuire by purchase, gift, eminent do-
main, or otherwlise, all property neces:ary, use-
ful or convenient for the use of the Cormission,
cr the exsrcise of any of its powers hereunder,
and in the event the right of eminent domain is
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exercised, 1t shall be exercised in the same
manner as now or hereafter rovided for the
exerclse cf eminent domsin by the Stste Eigh-

way Commission. A Pirector of Conservation

shall be appcinted by the Commission and such
director shall, with the approval of the Com-
missicn, aproint such assistents snd other
employees as the Commission may deem necessary.
ihe Commission shell determine the quelifications
cf the [irector, all assistants end emplcyees

and shall fix ell sclaries, except that no com-
missioner shall be eligible fcr such appoint-

ment or employment. 1lhe fees, monies, or funds
arising from the operstion and transactions of
sald Commission and from the application and the
adminiatration cf the laws and regulations per-
taining t- the bird, fish, game, forestry and
wild 1life rescurces of the State end from the sale
of property used for said purposes, shall be ex=-
pended end used by seid Commission for the con-
trol, management, restcration, conservation and *
regulation of the btird, fish, game, forestry and
wild life resources of *the State, including the
purchase or cther ascquisition of croperty for said
‘purpcses, and for the administration of the laws
pertaining thereto and for no other purpose. ihe
general assembly may enact any laws in ald of but
not inconsistent with the prcvisions of this
amendment and all existing laws inconslstent here-
‘'with shall nc longer remain In force or effect.
This amendment shall be self-enforecing and go into
effect July 1, 1837."

This constitutional amendment specifically provides that the
sencral Assembly mey enact laws In eicd of but not inconsistent
with the Amendment and further that all present laws inconsistent
shall no linger remain in force and effect.

In Parsh vs. Bartlett, 121 S. v, (2) 737, 1. c. 744, the
court said:

"Ihere can be no question but that the Amend-
ment 1n express terms repeeled all existing
lews inconsistent therewith, Ve think the
question here is whether there remein suffic-
lent existing lews nct inconsistent therewith.
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And the correct answer is determinative

of self-enforcement. 1lhe enswer is yes,
conditioned upon whether therestill exist
fixed penalties established by statute and
and now applicable to violations cof rules
and regulations esteblished by the Conserve-
tion Commission. It has heen held that

such & provision for such additional legls-
lation &s may 'aid' the operation of the con-
stitutional amendment does not held 1t In
abeyance until =uch legisletion is enacted,
the word 'aid' =ignifying to support, help
or assist. Otate ex rel. Clark v. Harris,
74 Cr. 573, 144 P, 109, Ann, Cas. 191€A,
1156; see 12 Cvc. sec. 106."

Section 8951, K. S. Vissouri 1939, reads:

"It 1s hereby made the duty of every person
participating in the privileges cf taking

or possessing fish, birds, animals, and grme,
as permlitted by this article, to permit the
geme and fish commissioner cr his deputies to
inspect, and count such fish, birds, animals,
and geme, tc ascertain whether the requirements
cf this article are being faithfully complied
with. Any person who shall refuse to comply
with a demand tc permit such inspection and
count by any authorized officer of this state,
or who shall interfere with such officer or
cbstruct such inspect on or count shall be
gullty cf a misdemeanor, and upon conviction,
shall be fined nct less than twenty-five cdol-
lars ($25.00) nor more than one hundred and
fifty dollars ($150.00)."

The avove statutory provision 1s cne provision that is not
inconsistent with the Amendment in that regulations #31 snd #33,
promulgated by the Conservation Commission end found in the “ild-
life and Forestry Code of "Yissourl follow said provision and read:

"All pernits shall be signed by and carried
upon the person cf the parmittee, or posted
in the place cf business of the holder the e-
of when so required, and shall, ocn demand, be
exhiblted toay cofficer charged with the en-
fercement of these regulations, or to any
transportation company or postal employee to
whom 18 presented any wildfife foer shipment.”
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"The acceptance of any permit shall be
deemed an scknowledgement by the perrmittee
of his duty to comply with these regula-
ticns and prevalling amendments thereto,
and shall be deemed salso a consent by the
permi ttee that the title to all wildlife
is, &nd shall rsmalin, in the state, aub-
Ject to the control, management, reatcra-
tion, conservation and regulation by the
Conservation Commission, and thst any per=-
mit 1s revocable by the Cormission for ceuse."

Furthermore, sald Secticn €9{1, supra, has been incorporated
in sald Ccde and the Commission has on page 12 of said Code gone
on record &s ccnsldering sald statutery provislon to be consistent
with the _onservation Amendrent end therefcre still in full force
and effact. UNot only is ti:ls trune but said statute is in the nature
of a2 punitive provision and the Supreme Court has held that the
legislature only, shall enact an: such punitive laws. Therefore,
the Conservation Commission is without suthority to sdopt regula-
tions pertaining to penalties and punishment for viclations cof 1ts
rules and regulations. In so heolding, the court said in MNarsh vs.
Bartlett, 121 S. W. (2) 737, 1. c. 744-74S8:

"It will be remembered thet in the body of
the Amendment the word 'laws' occcurs twice
and 1s therein definitely related to the
Legislature cor to the legislative power,
while the word 'regulate' and kindred words
are attributed to the administrative power
and duty. Also, as pcinted out in our
citation of the Grimesud Cese, supra, puni-
tive laws or lawe fixing punishment as for
viclations of afministrative rules sre
solely referable to the legislative power
and function, and, on ths cther hand, ad-
ministrative rules may have the force of
law in that violations thereof e&re punish-
able as public offenses. lence it follows
thet unless there be existing statutes thet
are not ‘'nconsistent with the Admandment but
which do 1In effeet fix punishment for scts
or conduct thzt mey falrly come within the
purview of some rule or rules established by
the Conservatlon Commission, it csnnot be
said that the Amendment is completely self-
enforcing; if the situation be the onoaite,
our ccnclusion will be the oprcsite.
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Another thing that we must not overlook is the fact that
title to wildlife in this state is iIn the soverelgnty of the
State of Fissouri. The ceses are unanimous on this point of
law. Vorington vs. Fichart, 41 S. V. (2) 410, holds that title
to continued game being in the state for the purpose of regu-
laeting use thereof, ownership cannot be considered in replevin
to recover possessiocn from game varden . In State vs. ieber,
205 Missourl 36, 1. c. 48, the court held the title to deer
raised and kept in captivity is no better than the title to wild
deer wrlich is killed or cagtured and reduced to his possession.
State vs. Hegor, 194 ¥Miecsouri 707, 1. ¢c. 711, held that the own-
ership of wild game 1s vested in the state and such 1s not sub-
jecet to private ownership.

It is fundamental that every individual 1s immune from un-
reasonable search. lHowever, it is also well established that
such immunity being a purely personal right that same may be
waived at any time by saild individual. Section 11, Article 2,
of the Constitutlon of Missouri provides persons shall be secure
azainst unreasonable searches and reads:

"That the people shall be secure in their
persons, pepers, homes and effects, from
unreasonable searches and selzures; and

no warrant to search any place, or seize
any person or thing, shall issue without
describing the place to be searched, or
the person cr thing to be seized, as near-
ly as may be; nor withcut probable cause,
supported bg cath or affirmation reduced
to writing.

Section 23, Article 2, of the Constitution of !issourl resads
in part:

"Ihet no person shall be compelled to
testify ageinst himself in a criminal
CAUSO,# # % % ¥ I & 3 @ B ¥ st ¥ ow "

In Carrol vs. United States, 267 U. S. 132, 69 L. Ed. 543,

32 A, L. ¥4 790, 1. . 796, the court ssid:
"i# # #There areon the statute books of the

United States & number of laws authorizing
search without & search warrant. Under the
common law, and agreeable to the Constitution,
search may, in meny cases, be legally made
without a worrant. The Constitution does not
forbld search, as some parties contend, but
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it does forbid unreasonable search. T:is
provision in regard to search is, as a
rule, contained in the varicus state con-
stitutions, but, notwithstanding that
fact, search without a warrant is permit-
ted in many cases, and especially is that
true in the enforcement of liguor legisla-
tion."

In State vs. Cwens, 302 Mi=sourl 348, 1. c. 358, the court
in holding that searches may be made if not unreasonable searches,
salid:

"While the Fourth and Fifth Amendments to
the Federal Constitution are not involed
here, Sectionsll and 23, Article II of the
Constitution of ¥issouri, are almost iden-
tical in purport snd in langusage with those
amendments, and the construction of them
by the United States courts is Important
authority for us in construlng the like sec=-
tions of our State Constlitution. Nany cases
of prosecutions for the violation of prohibi-
tion laws lately have received consideration
- by courts cf variocus states with reference to
' the production of evidence obtained by i1llegal
search of the person or the premises of the
defendant, and these will be noticed.

‘"Whether & search is legsl cr illegal i1s not

- always determined by the cresence or absence

' of a search warrant. The Constitution protects
against an unreasonable search, A secarch may
be unreasonable when made by an officer with

- a valid search warrant in his hands, or a search

' may be reascnable and entirely within the rights
of an officer when he has no sesrch warrant.
Whether or not a search is reasscnable is a ju-
dicial question. It is not within the power
of the Legislature to enact a statute which will
permit an unreasonable search, % 3 # & & @

In State vs. Woods, 202 S. W, 1033, the court held that con-
stitutiongl provisions relative to search and seizure apply only
to unreasonable search and seizure., I so holding the court said:

"In 1ts contention 7 relator invokes state
and federal constituticnal provisions agsinst
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unreasonable searches and selzures and
guaranteeing the equal protection of the
law and due prccess of law, and also in-
vokes the ¥1 scuri constitutional provi-
sion for the administration of right and
Justice without denial., U. S. Constitu-

~ tion, section 1 of amendment 14, and 'amend-
ment 4. Fkissourl Constitution, Section 11,
art. 2, section 30, art. 2, and section 10,
art. 2. Only unroasonable searches are pro=-
hicited.s = # " '

Willis on Ccnstitutional Law, page 535, said:

M# = # #It i1s constitutional withocut a warrant
to search automobiles and othar moving vehlcles
and to selze goods therein on reasonable sus-
zicion without any previcus arrcsst, becamse in
such cases it is not feasible first to procure
a warrant. Likewise, it is constitutional
without & warrant to search a csve in an open
field. "

Cornelius on Search % Seizure, Section 23, page 69, 1s as
follows:

"The defendant may waive his constitutiocnal
rights at the time the search and selzure is
made or afterwards and 1f he does so, he cen
not afterwards secure possession of the prop-
erty and the same may be used in evidence
against him. Thus, where the bocks and

| papers of a defendant were selzed under a

' search warrant improperly executed, and the
defendant subsequently knew thet the govern-
ment had the books and papers in 1ts pos=-

. 8ession and further states that he was per-

| fectly willing that same be examined, the

' court held he had walved his constitutional
rights."”

Cornelius on Search & Seizure, Section 20, page 67, is as
follows:

"/hile under both state and federal constitu-
tional provisions the people are entitled to

immunity from unreasonable searches and selz-
ures, a defendant may nevertheless weive such
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conatitutional rights, so in the sectlons
following we shall diacuss in detall the
subject of such waiver,"

Also, Cornellus -n Search & Seizure, -ection 25, page 72, reads
as follows:

"The courts almost universally hold that the
constitutional right to be immune from un=-
rzasonable searches is personal and can not
be walved by any cone except the defendant
himself. Thus in illustration of this prin-
ciple 1t has been held thet one in charge

of another's cffice can nct walve the consti-
tutional 113hts of the owner by consenting

toc a sedrch.”

In State vs. Fuhman, 42 Federal (2) 733, 1. c. 734, the
court in holding the right to protection against unreascnable
searches and seizures i1s 2 perscnal cne which mey be waived, sailad:

": % #The right to protectlon against un-
reasonable searches and selzures is a per-
scnal cne which can bte walved. Yhen the
defendant in this case ascertalined that the
offlcers knew about the still, he voluntar-
ily led them to where it was, some half
mlileaway, and by so doing he walved his
right tc assert cr clalm that the seerches
and selzures made were unreasonsble.® i * "

It.was held in Zukowskl vs. State of Maryland, 167 karylend
549, 1. ¢. 555, that where it wzs a prerequisite to obtaining
license for the sale of alecholic beverages that llcensee give
consent to licensor to seasrch premlses llcensee waived any rights
he m'ght have had to complain of search of premises,

"The search which resulted in the discovery
of the defendant's 1llegal pocssession of
liquor wes made with his consent volunterily
and formally given, under the terms of the
statute, tc 1nduce the issuance of a license
to alm for the sale cf alcoholic beverages.
The consent was none the leass voluntasry be-
cause of the fact that it was a prerequisite
toc his obtaining the license. In thus sau-
thorizing the search he debarred himself from

contending aucceasfully ﬁhat it wes unlawful.
(Cases cited.)® = %
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Also, in State vs. Davis, 108 Missouri 666, 1. c. 666-667, the
court held thst under a shtatute 1t wos thie dubty of a drugzglist
to preserve prescriptions, which cduty w-s impcsed upon him to
prevent abuses of authorlity tc sell and a coniition upen which
s2le was authorized.

" 2 % & #In the same section ths druggist
and phermacist is required to presarve all
prescriptions compounded by him; in othe
words, the druggzist and pharmacist Is 11-
censed or comnissioned by the state, and,
after being so licensed or commlissloned,
the same power that licenses or commlssiocns
nim also r quires tim to preserve 2ll pre-
scrigtions compounded by him; that is, he
must keep & record of his officlal acts, so
to speek. These prescriptlions or publie
records do not belong to the drugglists;
they are the prcoperty of the state, and
when the state calls for these prescripticns
or public records they shculi be produced.

2t

3% I OSE W O iF e W W AR Ok

In Jones vs. State, 294 Facific 210, 1. c. 211, the court
held thazt the defendant's consent tc sesrch of sutcmobile by
officers cdispenses with necessity of & sesrch werrant. TIn so
holding the court said:

"He argues &t length that the evidence wss
inadmissible; for the reascn that the officers
searched the defendant's car without a search
warrant. This argument woulsd have merit were
1t nct for the fact that the officers and the
defendant teztify that the defendant gave

them pernlssion to sesrch his car. It is not
necessary after the defendant gave the officers
permission tc search his car that they have

a search warrant. The defen‘ant by his action
waived his rlight to require the officers to
have & sssrch werrant befcre searching his cer.”

In 3ia%te vs. Bennett, 16 Mlsscuril 1267, 1.

urt in holding Cc"servati en sgents may inspect

count of game cf any paﬁmittoe for the rzsson he
same when he purchased a permit, sald:

. 1275, the
a-nnn‘? 1- rw—ld
cnsented to

’J '{i &)

"z @ % = #and furthermore, thet the defendant
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cannot play fast-and-loose; that by accept-
ing a hunter's license and exercising the
privilege under the restrictions and limi-
tations of the statute, one of which was
his cduty to submit to the "inspection and
count of the quail in his possession by

the :ame werden, he waived the constitu-
tional rights invoked so far as appliceble
to the facts in this case."

In the following cese we find simllar facts with this ex~
ception, the lsw in this case is different from the case at Bar
in that in tris cese the law required the Conservation agent to
have probsble cause to believe the law had been violated or was
about to be violated befcre such search could be made. In
People vs. Hill, 227 NYS 285, 1. c. 287, the Conservation officers
attempted to stop an automobile on the highway to search same and
deterrmine if the Conserveation Law had been viclated, or was abcut
to be viclated, and sald defendant continued to drive on without
stopplng. An Indictment wes returned for violating another sec-
tion, "r-eisting and cbstructing an officer." The defendant was
acquitted for the reason it did not indicate thet saild officers
had grobable cause to helieve the law had been violated, or was
about to be violated. 'he Conservation Law provided for such
search of an automobile when upon having reasonable cause to be-
lieve game is unlawfully possessed in vioclation thereof.

Not only do we have regulations and laws whereby the licensee
agrees to permit Conservation agents to inspect and count wildlife
et any time end check hunting and fishing permits at any time, but
the permit on its face reads:

"Not valid until signed in ink by permittee.
Signature constitutes acceptance by permit-
tee of laws and regulations pertaining to
this permit,of conditions set forth on re-
verse slde heoreof, end his certification
that he is 2 bona fide citizen of the United
States and a resident of Nissouri,"

and on the reverse side further reads:
"OBLIGATIONS CF FZRITITTF:
"l. To exhibit this permit for inspection

to any transportation company or pocstal em-
ployee to whom wildlife is presented for
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transportation and upon demeand tc any agent
or officer suthorized to enforce the laws
and regulations pertaining to wildlife.

"To zermit any such agent or officer to in-
spect and count any wild life in permittee's
cssession and to ascertain whether require-
ments of said laws and regulations are being
complied with.

"3. Acknowledges this permit to be subject to
suspension or revocat’on by the Conservation
Commission, for cause, as provided in the reg-
ulations.”

Therefcre in view of the foregcing autherities holding that
the title to all wilélife is in the State of Mis=scuri, that author-
1ty 1s granted to Conservation agents to Iinspect permits and count
game of all perscons possessing hunting and fishing permits under
statute and regulations to determine i1f the law is belng vicleated,
the written walver of persons possessing hunting and fishing per-
mits of their constitutional right to immunity from search, it is
the opinion of this Depsrtment that Conservation agents may at
reasonable times stop motor vehicles on the highways and inguire
if the driver possesses a hunting cr fishing permit and further if
he has been hunting and fishing, if the answer 1s in the negative
and there 1s nothing to indicate he has been hunting or fishing
he should not be restralned longer. If his answer is in the affirm-
ative cor there 1s evidence that he has been hunting or fishing then
the Conservatlon agent has a lezal rightt inspect the permit and
count whatever game he may have in his possession. There should be
no great delay to anyone on the highway and at any time such inspect-
ion should be made and conducted in a manner so as to prevent con=-
gestion and hazardous conditions. However, in case any person driv-
ing upon the highway does not have a hunting or fishing pervit and
has not viclated any provision of the ¥1ldlife Code then said per- .
son has violated no law by failing to stop for such inspection.

Respectfully submitted

AUBREY R. HANVFETT, JE.
Assistant Attorney Generzl
ArrPOVED:

RCY MEKITIRICK

Attorney Ceneral
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