OFI'ICERS: County judge cannot be employed
as deputy county assessor.

Decerber 21, 1942

I‘)’ -
| w7 | FILED
Honorable Lmory C, lkedlin
¥Yrosecuting Attorney
Barry County :
Cassville, ilissourl

Lear olr:

We sre in receint of your request for en opinion,
under date of Lecember 17, 1942, which recads as
follows?

"1 would appreciate an opinion from
your office in regsrd to county court
members worklng in the office of
couhty assessor, 1 would like to know
if it is permissable for the assessor
to employ county judges to work on

his books."

In a careful research we fail to find any statute
or any section under the Constitutiocn which prohibvits
@ person from holding two county oifices, or servirng
as & deputy county officer., 'The Constitution does
prohibit a state officer holding an office under the
United States as 1t appea s in Section 4, Article XIV
of' the Constitution of kilssouri. 7The Constitution
of kilssouri also prohibits, in counties or citles have
ing more then two hundred thousand (200,000) inhabitants,
the holding, by anyone, of a state office and an office
in any county, city or other municipality. 7This 1s set
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out in Section 18, Article IX of the ‘onstitution of
«issouri,

Since there is no constitutional prohibltion une
der the CLonegtitution or the statutes preverlling a persor
from holdling two county offlices, we must refer to the
common law, In the case of State ex rel, 'alker, /ttora
ney General v. fus, 135 lo, 325, which was passed upon
by the Supr me Court of this state June 30, 1896, and
which has not been overruled in any menner, 1t waas nheld
that under the common law the guestion as to shkethcr
or not a person could hold two county offices should
depend upon whether or not the iwo offices were in-
compatible., Thls case held that a deputy sherifi of
the City of St. Louls could &lso hold the rositior of
school director in the City of S5t, Louls,

ihe case of State ex rel, "alker, Attorney Cereral,
ve bus, suprs, was followed In the case of otete ex rel.
Langford v. hansas City, 261 5, V. 115, &nd in ihst case
the court held thsat the office of & cdeputy shiriff was
rot incorpatible with the office of c¢city clerk., 4in para-
graph 1 the court s=id:

"'he orly point rsised by sppel-
lants in this cese, which was not
decided adverscly to avpellants'
contenticn in the “rior Case, 1s
the cortention that relator's ap-
pointment &nd ecceptence of the
office of deputy sheriff on

Janva:y 1, 1921, and his dischsarge
of the cutlies of thet oifice up to
the time of trial, wes Incocpatitle
with the ofifice of c¢clerk of the
boerd of public works. 1he evicerce
showed thst the cuties of relator
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as such clerk were clerieal, and

the lew fixes his duties as deputy
sheriff as being to attend to all

the cuties of a sheriff. In sup-
port of appellants' contention that
such positions were lrcompatible,

the followingz ceses are clted: Stete
ex rel., v, #albridge, 153 Vo, 194,

54 S5, ., 447; Stste ex rel. v. lLraper,
45 Yo, 3553 Stete ex rel, v. Lusk,

48 Lo, 242, And respondents cite as
holding theat such offices are not
incompatible with each other, State
ex rel. v. Bus, 135 Ko, 3285, 36 S,

#. 636, 33 L, ke Aes 616 (court en
banc) end Gracey v. S5t., Louls, 213
lioe 395, 111 S, %, 11569,

In thaet case the court, st page 116, saild:

"In Staete ex rel. v. Lus, 135 .o,

525, 36 3, we 636, 33 L, K. fhe €16,
before the court, en banec, the gues-
tion was most elaborately considered.
WacFarlane, J,, reundered the opinion,
and it was held that the office of
deputy sheriff and school director
were neither ircompatible at common
law ror prohibited by the Constitu=-
tion, and that the test was, not ihe
physical inablility of one person to
discharge the dutles of botk offices
at the same time, but some conflict

in the dutles req.ired of tne officers,
The court said, at paze 338 of 135 Lo,
(36 5. e 639)
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"1ihe remaining inquiry is whelher

the dutles of the office of deputy
sheriff and those of school director
are 80 inconsistent and incompatible
a8 to render it lmproper that ree
spondent should hold both at the same
time, At common law the only limit

to the rumber of offlices one person
might hold was that they should be
compatible and consistent., The ine
compatibllity does not consist in a
physical inability of one person to
discharge the cutles of the two offi-
ces, but there must be some inconsise
tency iy the fhnetions of the two --
some copfliet fn the cdutlies required
of the officerp, as where ore has some
supervision of' the otier, 1s required
to deal with, control, or assist him,"

Also, in the case of State ex rel. v, lLusk, 48
lio, 242, the supreme Court of this state held that the
office of the clerk of the circuit court wes not ine
compatible wit: that of the clerk of the county court.
This cese was a cese orizinating in the Clreuit Court
of Cole County, #issouri.

Since the matter set out in your request musti Le
consldered according to ihe common law, it results
that the ruling must be mede in accordance with Lhe
facts in each separate case,

The guestion involved in your request 1s whether
or not the office of Jjudge of Lhe county court, and a
deputy county assessor are incompstible and agsinst
public policy. Under Section 13824 R, S, Missouri,
1959, the powers of the county court are specifically
set out. Thelr principsl rower is to audit, adjust
and setile all sccounts to which the county shall te
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& party.

Under the facts irn cur case the judgze of the
county court would te auditing and allowing his own claim
a alnst the county.

Sectlon 13495 K. 5, sissouri, 1939, reads as follows?

"The nurber of all deputles required

by any county office shall be sub-
mitted tol the county court, 'and the
county coumrt shall by order of record,
permit each number as in their oplinion
the necessary cduties of the office re-
quire, and it shell be the duty of

each offiter to submit the names of the
deputies appointed not to exceed in rum-
ber the number allowed by the county
court, and such names shsll te mede a
matter of' record by the county court."

Sectlion 13496 K, S, Wissourl, 1939, reads as
follows:

"No deputy shall be employed unless
the principal 1in such office devotes
his entire time to the cutlies of his
office."

Under the two sbove sectlons tre county court
approves the number of deputles in any county office,
and provides that no deputy shall be employed unless
the principsl in such office devoltes lLis entire time
to the duties of his office, Therefore, the Judze of
the county court is not eliglble as s deputy county
assessor,
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Section 13497 R, S, Missouri, 1939, sets out
a penalty for the violation of the Act.

The judge of the county court, in paying his
salary, as a deputy county assessor, would be issulng
a warrant and receipting for same, which practice, in
some offices, is prohivited by statute,

The legislature enacted what 1s now cectlon 13799
R, 5, Missouri, 1939, which provides that sheriffs,
marshals, clerks, collectors or the deputies of any
such office shall nct be eligible to the office of
treasurer of any county. 1lhe Supreme Court construed
that section in the case of Stale ex inf, lNoblet,
ex rel, Mcbonald v. ioore, 152 S, ¥V, (2d) 86, 347 lo,
1170, when it held that:

"ihe purpose of the statute pro-
viding that no sheriff, mershal,
eclerk, or collector, or the deputy
of any such officer stall be eligl-
ble to the office of treasurer of
any county was (Lo obviate the sltua=-
tion where one could be chiosen tresas-
urer and take and hold the office
when, in all probability, public
moriey in his hends In his former
official caracity would have to be
redeemed and receipted for by him-
self in his new oificial capscity."



Hon, Emory C, Hedlin -T= December 21, 194%

CONCLUSIOK

1t is, therefore, the opinion of this office that
county court members cannct be employed to work on the
books of the county assessor, f{or the reason that the
duty of the county judge, and the duty of a deputy
assessor would be incompatible, and acainst publlie
policy.

Respectfully submitted

We J. EUREKE
Assistant Attorney Gerersal

APPROVED:

ROY MeK1TTRICK
Attorney Genersl of Missouri
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