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Jofforson City, I issouri 

FI LE 

(/ 
.Uear Sir : 

This will aclmo\;lede;e receipt of your lotter of 
January 31, 1042, :tn vhlch you request our opinion on 
the followin~: 

Is the tax i nposed upon l'totor ve'licle fuels in 
House Di ll 516 , Laws of 1941 , p . 448 , collectible when 
said £uel is usod upon our highways in vehicl oo or~aged 
sol ely in interstate conmerco? 

Section 3 , Laws of 1041, p. 450, provides : 

"There io hereby levied and i r:1posod 
an oxcise tax of tw·o {2c ) cones per 
sallon on al l users )f fuol upon the 
usc of such fuel by any porson ~ithin 
t '1is state only when such fuel s are 
used in an internal combustion enBino 
for the generation of pouer to propel 
motor vehicl es upon tho public hichwnys 
of thi s stat o , -::· -:: ·:~> ~:· ·l:· i : ·::· ·:r o~:- ~:· • n 

Thoro is no question but what the toms of t hia 
section arc broad enough to and do include persons oncagod 
solely in interstate co1.n71orce . Tho law applies to "any per­
son" who uses such fuol "wlthln t hio state" in nn internal 
cot·lbu::Jtion oncino "to propel motor vohiclcs upon the public 

lchvmys of t his state . " 
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Jcction 5 , Laus of 1941, p . 450 , provides for tho 
t ax report~ and co~~utation of the tux. For the )urpo~es 
of t ':..i s opinion it ::. s sufficient to oay tho.t Ject ~on 5 only 
contomplatoo accountin: for and ~a~nont of a tax u~on the 
fuol actually used in propell:.nr; vohlc leo upon our hiGhways . 
Under tho Act no tax is o.ttomptod to bo i1.1pooed upon fuel 
Yi .ich. nay be placed into tho tunk of tho vehicle and 
carried outside t~is st~te in so.id tank and u~od on the 
hlclnmys of another state . 

Intorstcte commerce , under the Con~titution of the 
United ot~~es , · has no exor.~tion as such fron atate taxation. 
It is only llhon tho law of tho state operates to place a 
burden on interstate_ corn:.1erco in addl tion to tb. tt p l aced 
u pon intraot ..... to corvterco tho.t tho co. norco clause of the 
Federal Constitution i~ offended. In other words , there 
oust be discrinln.:ttion 0.,3ainst ·interstate cor-~erce . In 
Gevin et al . v • . !!cnncford, 305 lj . • 431 , 03 L . J...d. 272 , 
281 ~ it is stated: 

"A st ,to t s ta."~Cos ore not discrlnlna­
tory if tho st~te troo.ts t 1osc Ol'lGac::;od 
i J.l interst to and lntra- st .1te business 
v11 th cquali ty and justice . " 

And, ln J:cCarroll v . Dixie Greyhound Lines , 309 U. v • 
696 , 60 Sup . Ct . 504, it is ~nid, 1 . c . 506 : 

"The often o.n.."'louhced rule is tl-1. t w:.11e 
generally a stute .ay not directly bur­
den interst~te co~.orco by t~~atlon she 
r.1o.y ro~ui:•e c.ll u~ uoo her roads to .1ake 
reaoonablo co:-1jensation therefor . 1 

\,11era the tax hs.s this purpose t ho cou!"t further said, 
l . c . 506 : 
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"It must appear on t'10 f a ce of the 
stctu'!:;c or be demonstra'Ll o t !1o.t the 
t~~ an :ai d i s woasurod by or has some 
fc.ir rolat:ons! .. ~-P to tho u c of the 
h i c;hways .fop w' ... i ch t he charco is :r:1a.do . " 

The t ax 1r1posed b~ ~oct!on 3 , supra. ap; 1ioo oqual1y 
to 1nterst · te and intrast to business , ancl t11us t!loy arc 
treated r1i t h ·' ec:unli ty o.nc, j ustice . " :t ::s a cr .. o.r~o exacted 
oy the usc of t~le ''"ti c~w-:; s , an' bf'o.rs a. reason£tble rola.tio·'l­
ship t c usc of' the hi:--...,wnys Clincc it .:s o· ~:- c;~actod upon 
the actual cons'.L""'lption of fuel n scd to propel vch.:clos upon 
t'".~ '~i:hways with ! n t Li'J st·te . 

The a.l e ve , \·:o t l ... ! n.k , c1c nrl;r do::J.onstratcs t ! ... r.:, t'1.:s 
+;,.._:v applies t o t osc e~n~od solely i n interf' t !:to co!Tl'""'Ce 
and tha.t th(. . .'edoral Constitution pcr:1.!.ts the sta tes to 
exact such a. t ax from interstnte co·~1erce . Thus there re­
mains onl y t!"le effect of ~ectio'""' 11 , ..... av:s of 1941 , P • 452 , 
to be considcrc~. T~is section r~~vidos : 

''!ro provi s i on of t ...i. s act shall a-;>'1ly 
or be construed to a _:)p1y to forei[;h or 
i nters t ..,e con1 or c-o , except insofar as 
t:·1.0 sar.te nay be pormi ttod undel"' t ho Gon­
sti t tlon a.ncl t~1e la\'/8 o f t ho lJni ted 
:=-to.tos . " 

That section o bviously docs not exc:wt l~terstato 
connerco a s ouch , but onl:t oporgtcs to exc=tpt it if a tax 
t hereon is no t -,err'!..i tted b:; t!lo Constl tut1on of the un1 ted 
..> tntes or S..J!'lo Act of Conr;ress . ..>uch lan3U'lGO frequently 
np~1ears in stat e legislation, vrhen dealin"'; \"lit~ intersto.te 
con: 1crco anc t~1e desir:,n of such io to pcr~-:1 t tho state au­
thorities t o lt:eep pace wit'-1 t!lo United Jtatco Suprono Court 
as it recede s fron its previous views a s to t he L"l1D!Uni ty 
of interstate cont'1erce frou sto.t o taxatlon . 
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co:;c.:LUSION . 

It is therefore our opinion t hat the tax in_:>osed in 
House Dill 516 , Laws of 1941, p . 448, upon tho u .Je of 
motor fuels to propel vehicles upon the highways of the 
state , may bo collected from t hose who use sudh fue l while 
enga.:;ed solely in interstate connuerce. 

APP!WV.wD : 

ROY UcKIT:'H.LCK 
Attorney- General 

LLD/rv 

RespectfUlly subnl tted, 

LA .. TILUCL L . BRADLbY 
Assistant ~\ttorney-Genera1 


