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March 17 , 1942 

Co~and:nc Generr l Army Air Force s 
Director for Base ~ ervices Bu i l ding s and 

Grounds Division 
1818 H Street 1 . • l . 
\.a sh i ngton, L. c . 

Attention: Lieutenant J . R. Mi ller 

Dear Sir : 

FILE _ 

"' 
) 

This is in r e sponse to your request for a written 
opinion advising that tho St a te Fair Grounds are avail abl e 
and can be obt t.i ne d by c onC!.emnat ion suit for mili t cry 
purposes . 

In our examination of the titles to some of the 
lands which a re possessed by tho ftLte of i s s ouri for 
the - 1ssour1 e t a te Fair Ground. , we find tha t a portion 
of t hese lands were taken subj ect to t he provisions of a 
atvtuto which wa s in e ffe ct a t tha t time . That statuto 
is now Section 14155, R. ~ . 11 0 . 1939 . The portion of t he 
section which pertains to t his question is as follows: 

" * :lo :} t h· t should t ho f' t ute fail for 
tr~ee consecut ive ye~~ s to hol ds f air , 
tre land t l1us u sed for stut e f a ir purposes 
shall r evert to t ho parties dona t ing it . " 

There arc 236 acres of l and in tho : t ~ te F·air GrOl nds , 
136 acres of which appear to have been conveyed subj e ct to 
the provisions of t he foregolng st~tute . rha t being the 
case , t he only way b: r hlch t he : t Lte cou l d be r elieved 
from the provi sions of this ot t ute would be for such lands 
to be condemned by tho focre t r y of . ar . 

There is no ex press authority for the State to lease 
the Fair Grounds to t he unit ed [ ta ves Gov er nment , and even 
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if there was , we would hesit~te to volunt~rily do so in 
view of tht. cond.i t i on subsequent att r ched to the .. t t: te ' s 
tltl e . 

Under the terms of bO u. S . c . A. 171 , the Secretary 
of • ar is erantc~ cert ain authority with respect to acquir­
ing l anas for militar y trai ning camps . Th t section provides 
in part as foll ows : 

"The ecr et::.ry of -:.ar may cause proceed­
i ngs to be instituted in the name of the 
Uni t ed .. t~tes , in any court having juris­
aiction of such proceedin~s for the 
acquirement by condemnation of any land , 
temporary use thereof or other interest 
t ' .ere in , or right pertaining thereto , 
needed for the site , locat ion, cons truction, 
or pr osecution of works for f ortificeti ons , 
coast defenses , militar y t ra ining camps , 
* * -1:· ; such proceedings to t e prosecuted in 
accoruance with the l aws r el a ting to s uits 
for the condemnation of property of the 

• States wherein the proceedines may be in­
stitu t ed : ~ * * ~ provi~ed further , That 
when such property i s acqui red in t i me of 
war , or t ho i mminence t : er eof , upon the 
fi l ing of the petition for the condemnat ion 
of any l and, temporary use thereof or o ther 
interest t herein or right pertain i ng thereto 
to be r equired f or any of the purposes afor e­
said, immodlote possession thereof may be 
taken to the extent of the interest to be 
acquired and the l ands may be occupi ed 
and used for mili tar~· purposes , * * * . ., 

It will be noted thut under t '•is s ection the Secretary 
of ·ar is authorized to condemn sny land , the "te:'rlpors.ry u se 
thereof or other interes t therein, or rieht pert alning 
thereto . " !:luch a gr ant without question vests in the t.ecre tc.ry 
of \ ar authority to acquire by condemn~tion l ess than a f ee 



CommendinG General 
Army Air Force s - 3- arch l 't , 194.2 

titl e in any lands , it mi ght be ne ce ssary to acquire for 
mi litcry t r a ininc: camps . And t h t t would be true even 
t OU£'. t hc- rt! t ute only authorized h i m to acquire "l ands" 
by condemnation . 

In ~t cific Fostnl Telegraph- Cable Co . v . Ore£on & 
c. R. Co ., 163 ~ed . 967 , 1 . c . 969 , it is s £i d th~t wher e 
a ''statute g ives au thority for taking land, it carr ie s with 
it by ne cessar y i nplica tion the authority to take any less 
interest or ostr .o ln ~P{ l ana in the srune way and to like 
effect vs the lend itself may be taken . " 

It is settled thnt "the fact thst the land is owned 
by a stbte ls no barrier to i ts condemnation by the United 
St a tes . " Okl ahoma v . Atkinson Co ., 61 S . Ct . 1050 , 1064 . 

Therefore , under the above st~tu ue , it &ppears that 
the SecretPr y of ar cou l d fi le a condemnation suit to 
condemn the use of the ~ t ·te Fair Grounds at .... edalia , •.• i s souri , 
for a ter m of yecrs or per~od ter minating at sone dat e fixed 
after the close of the war . 

In such a suit only the c:- tc ;e •·ould be concerned with 
the compensation to be paid . Because , even assuming that 
such t aking would constitute a breach of the condition sub­
s equent , the conditional interest th£..t the heirs of the 
ori0 inal s r &ntor mi ght h&ve v1o\..i.ld only arise after t !'lree 
.1ears h&d elapsed from such breach, and thus they vmuld have 
no co pons&ble interest a t the time of t he t aking bj conLemna­
tion . :Jnder eminent domain ' he general rule is that "compens a ­
tion in general must be paid to t.h o person who OVInod.the 
property bt the time it was taken . " (29 C. J . s ., p . 1099 , 
Sec . 1 96 . ) But the T:orc "o-:mer , " in tl is connection , only 
includes "any person havins an interest in the l and, and 
who sustained loss or arnege r t the time of the taking .. '' 
(29 C. J . ~ . , p . 1101 , E--~-~ e . 196 . ) First Reformed :i)utch 
Church v . Croswell , 206 l . : . ~ . 1 32 (App . Div .), invol ved 
an almost identice l situction . Certain lanu ha<i been c; r o.nted 
to t h. church conditioned tht t t Lc est« to of the church was 
l i mi ted to ~ndure " ' so lone as ' ~ church or ~eating-house , 
devoted to the religious purposes of the pl~lntiff , was ' kept 
and used ' upon the premisEfs . " The court he l d this to be a 
limitation on the estLte granted cau sinw it to terminate 
upon a bre~ch of su ch conditions . The cl alned br ee ch was 
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that the City of New York condemned the property , and 
the heirs of the grantor were claimine , on th&t disuaer , the 
compensation. The court said, 1. c . 133: 

"It does not foll ow , however , ths t the 
pla~ntiff must fail in the action. The 
premises in question di d in fact cease 
to be used for the maintenance of a church 
t hereupon . The disuser , however , was a 
consequence , not a cause 1 of a loss of 
titl e by the pl aintiff . The city of New 
York , i n condemnation proceedl~;s , seized 
the est &Le of the plai ntiff . It also 
seized the rights of revert~r belonging 
to t h e heirs at law of t he g:r'E•ntors . 'i'he 
seizure was of the entire title , wherever 
r e sident , by a s ingl e act of appropriation . 
There was , t herefore , no interval of tl · e 
be t ween t he seizure of the pl ainti:f f's 
est~te &nd t he seizure of the rights of 
the heirs at l aw during which ther e could 
have been a reverter of titl e to the heirs 
because of n church disuser of the premises 
ne cessaril y consequent upon the seizure . 
At the moment of appropriation there had 
been no c isuser . At thPt moment. the es­
tate t hen being enjoyed by the pl a i ntiff 
mi ght have continued forever . At t h£; t 
moment the rights of the heirs were mere 
pos sibilities . These rights possessed 
no value capable of estimate . All that 
wc s valuable was t he esta te of the plain­
tiff . Therefore the money paid in by the 
city of New York should be paid to the 
pl aintiff as for t he only thing of value 
taken . " 

Applying the principl e of tha t case to t he present 
facts , it appears th£ t the heirs of t he gr antor would not 
be entitled to any compensation tha t might be awarded , and 
particulerly is this so when any reverter , if such would 

I 
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occur, woul a not happen until three year s after the taking . 
I t will be noted, however , thrt the heirs in the Croswell 
case ~ere .made p&rties . 

Upon a suit bein~ filed , the : tate , in order to 
expedite mat ters, will enter its appearance in s a id proceed­
ings so th~t a ju. gment may be entered that ~ill best pro­
t~ct t ne rights of t he ~t&te on such t er ms and condi t ions 
that we ma~ be able to obtain from the court and the United 
States Gover nment . Upon the filing of such condemnation 
su i t , the nation now b eing at w~r , the section above quoted 
authorizes the &ecretary of ~ar to toke immediate possess i on 
and use the l and in question for military purposes . ~hus 
there woul d be no delay arise f rom the r e sort to judicial 
proceedings . Nei~her will sold j udicial proceeding s oper &te 
to pr event expenditure of 1-eder t: l funds in converting said· 
Fair Grounds into a milit&r y camp . 

Such a limi t ation appears to be contained i n 50 
U. s . C. I . 175, but due to the exception there made , it 
would seem the limitation on the use of money is lifted 
where a condemnation proceeding has been filed and has not 
yet reached final judgment . That excep tion is as f ollows: 

nNothing in thi s section shall be con­
str ued to limit t he authority now or 
her eafter delegb ted to any officer in 
exereising the power of eminent domain 
for or on behalf of the United ~tLtes, 
to toke tit l e to or possession of or to 
expend money for or upon any l and or 
interest in l and, or to expend money as 
security for an u l ti11ate av.ard in a dvance 
of fin2 l judcment in any proceedings to 
determine just compensation; nor shall 
this section be construed t o pr ecl ude 
any acqurine agency from expending money 
for the erection of any pre l i minary and 
t empor ary structure upon any l and . " 

As previously pointed out , the ~ t6te is under con­
s ider able handicap in connection wi th the t r ansposit i on of 
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the St e te f air Ground s into a militar y camp due to the 
condition subsequent att c. ched to t he title of t he Str; te 
to 1 :56 acres of this land . Howeve .. . we fee l tha t a con­
de ·nnat i on suit . as .rou sugcest . \Yil l not cause a breach 
of t l i s condition subsequent so at to cons titut e a f or­
feitur e of these land s . rhe reason for this is st&ted in 

... . 

.vangelical Chur ch v . Schrieber , 277 ~ o . 113 . where t he court . 
in speuking of nhat constituted a bre~ch of a condition 
subsequent . said . 1 . c . 130: 

"The l aw is th&t where a condition 
subsequent becomes incapabl e of per­
formance Yli thout fault of the gr antee 
or from any lee a l obstccle, it cannot 
defeat the fee gr anted or cause a re­
version to the e r antor or his heirs . " 

See also . 26 C. J . s ., Sec . 156b , p . 495 . 

We are a l so requested to g ive assurence that no 
subsequent change in t he ~ te te administ r ation will aff ect 
the richt of possession which the Federal Gover.~ent may 
acquire by condemnins t he ~tc~o Ftir Grounds . As we view 
the situation, if' the J:. eder a l Government condemns t h if> land. 
t hen its right of possusslon nill be ~ixed by the judgment 
of the court . Qf cours e , the State would be bound b y the 
provisi ons of t h is judQUent and could in no way interfere 
with the Un i t ed &t ntes' riGht of possession. 59 C. J ., p . 
330, f,ec . 498. 

uhil e under t he proceeding as outlined above , the 
Uni ted ~ t ~ tes woul d perhaps acquire no political jurisdictio t 
over the f t a te f air Grounds . yet the rule is that where the 
Uni ted ~ t ~tes acqu i res tho right to use land, such use is 
free from any interference and jurisdiction of the t t nte as 
would impair its effective use for t he purposes for which 



Co.~nma:1ding General 
Army Air f orces - 7- • arch l '"i , 1942 

the property was ocquired . Pt . ~eavonworth R. R. v . Lowe , 
114 U. s . 525 , 29 L . d . 264 , 269 ; Uni ted r tates v . Unzenta , 
281 U. ~ . 138, 74 L . ~d . 761 , 773 . 

Re spect ful l y submi tted, 

F. )Y ! .cKITTRI CK 
Jlt tor ney Genera l of Mi ssouri 

fu : '/C 

• 


