STATE FAIR GROUNDS: The Stste will not lpse its title to
State Falr Grounds by reason of

COMMISSIONLR OF . edersl Government condemning the use

AGRICULTURL @ thereof for militsry camp.

March 17, 1942

Commanding General Army Alr Forces

Uirector for Base fervices Bulldings and
Grounds Division

1818 H Street Li. V.

Washington, D. C.

Attention: Llieutenant J. K. Miller

Dear Sir:

This is in response to your request for a written
opinion advising that the Stete Falr Grounds ere avallasble
and can be obtalned by condemnation sult for militery
purposes.

In our exsmination of the titles to some of the
lands which are possessed by the ftete of liissourl for
the liissouri Ctate Felr Grounds, we find that a portion
of these lands were taken subject to the provislions of a
stetute which was in effect at thet time. That statute
1s now Section 141565, R. €. Mo. 1939, The portion of the
section which pertains to this guestion 1s as follows:

# % % % thet should the state fall for
three consecutive yesrs to hold e fair,
the land thus used for stete feir purposes
shall revert to the partles doneting 1t."

There aré 236 acres of land In the Stste Falr Grounds,
136 acres of which eppear to have been conveyed subject to
the provislons of the foregolng statute. That being the
cese, the only wey by which the State could be relieved
from the provisions of this statute would be for such lands
to be condemned by the fecretary of lar.

There 1s no express authority for the State to lease
the Falr COrounds to the United “tetes Government, and even
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if there was, we would hesitste to voluntarily do so in
view of the condlition subsequent attsched to the itete's
title.

Under the terms of 50 U. S. Ce. A. 171, the Secretary
of Var 1s grented certsin authority with respect to acquir-
ing lands for militsry trelning cemps. Thet sectlon provides
in part as follows: '

"The Secretary of Var may cause proceed-
ings to be 1lnstituted in the name of the
United States, in any court having juris-
dictlion of such proceedings for the
acquirement by condemnetlon of smy land,
temporary use thereof or other interest
thierein, or right pertaining thereto,
needed for the site, location, construction,
or prosecution of works for fortificetions,
coast defenses, military training cemps,
% # # 3 such proceedings to be prosecuted in
accordance with the laws relsting to sults
for the condemnation of property of the

o Stetes wherein the proceedings may be in-
stituted: % # # And provided further, That
when such property 1s ecquired in time of
war, or the i1mminence t!lereof, upon the
filing of the petition for the condemnatlion
of any land, temporery use thereof or other
interest therein or right pertalning thereto
to be szcquired for any of the purposes safore-
said, immedleste possession thereof may be
taken to the extent of the interest to be
acquired and the lands may be occupled
and used for military purposes, #* * % "

It will be noted that under this section the Secretary
of Var 1s authorized to condemn any land, the "temporary use
thereof or other interest therein, or right pertaining
thereto." ©Such a grant without question vests in the Seeretary
of Var authority to ascquire by condemnsticn less than a fee
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title In eny lsnds, 1t might be necessary to acquire for
militery training camps. And that would be true even

t ough the ststute only suthorized him to scquire "lands"
by condemnation.

In Pscific Postal Telegraph-Cable Co. v. Oregon &
Ce Ko COe, 163 Fed, 967, la ce 969, 1t 1is ssld that where
a "statute glves authority for taking land, it cerries with
it by necessary implication the euthority to teke any less
interest or estave in the land in the same way and to like
effect &s the land itself may be taken.,"

It is settled that "the fact thst the lend 1s owned
by & state 1s no barrier to 1ts condemnation by the United
Staetes." Oklshome v, Atkinson Co., 61 5. Ct, 1050, 1064.

Therefore, under the esbove statute, it sppears that
the Secretsry of Var could fille a condemnation sult to
condemn the use of the tt:ste Falr Grounds at Sedslle, lMissouri,
for & term of years or period termineting at some date fixed
after the close of the war.

In such a sult only the State would be concerned with
the compensation to be paid. Because, even assuming thst
such taking would constitute a breach of the condition sub-
sequent, the conditionsl interest that the heirs of the
originel grantor might have would only arise after three
years had elapsed from such breach, and thus they would have
no compenssble interest at the time of the taking by condemnsa-
tion, Under eminent domain the genersl rule 1s thet "compensa-
tion 1n general must be pald to the person who owned  the
property st the time 1t was teken," (29 C. J. 8., p. 1099,
Sec. 196.) But the word "owner," in this connection, only
includes "any person having an interest in the lend, and
who sustained loss or damege ut the time of the taking."

(29 Ce Jo \io' De 1101’ SeCe 196.) First Reformed Dutch
Church v. Croswell, 206 K. Y. 5. 132 (App. Div.), involved

an almost identicsl eltustion. Certein land hsd been granted
to the church conditloned thet the estste of the church was
limited to endure "'so long as' & church or meeting-house,
devoted to the rellgious purposes of the plaintiff, was 'kept
and used' upon the premises." The court held this to be a
limitetion on the estate granted causing it to terminate

upon a bresch of. such conditions. The clsimed bresch was
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that the City of New York condemned the property, and
the heirs of the grantor were cleiming, on thet disuser, the
compensetion. The court sasid, 1. c. 133:

"It does not follow, however, that the
pleintiff must feil In the sction. The
premises in question did in fact cease

to be used for the maintenance of a church
thereupon. The disuser, however, was a
consequence, not a cause, of a loss of
title by the plaintiff. The city of Hew
York, in ¢ondemnatlion proceedings, selzed
the estate of the pleintiff. It also
seized the rights of reverter belonglng

to the heirs at lew of the grantors. The
selzure was of the entire title, wherever
resident, by & =ingle sct of sppropriation.
There was, therefore, no interval of ti-e
between Lhe seizure of the plalntiif's
estate end the seizure of the rights of
the heirs at law during which there could
have been & reverter of title to the heilrs
beceguse of & church dlsuser of the premises
necessarily consequent upon the seizure.
At the moment of appropristion there hsd
been no cdisuser, At thet moment. the es-
tate then being enjoyed by the plaintiff
might have continued forever., At thst
moment the rights of the helrs were mere
possibilities, These rlghts possessed

no value capable of estimete. All that
was valuable wes the estate of the plain-
tiff. Therefore the money paid in by the
city of lew York should be peild to the
plaintiff as for the only thing of value
taken."

Applying the principle of that case to the present
facts, 1t appears thet the heirs of the grentor would not
be entitled to any compensation thet might be awarded, and
particulerly is this so when any reverter, 1f such would
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occur, would not hsppen until three yesrs after the teking.
It will be noted, however, that the heirs ln the Croswell
cese were msde psrties.

Upon a sult belng filed, the State, in order to
expedite metters, will enter 1ts asppesrance 1In said proceed-
ings so thet a Judgment may be entered that will best pro-
tect the rights of the Stste on such terms and conditions
thet we may be able to obtain from the court and the United
States Government, Upon the flling of such condemnation
sult, the nation now belng at wer, the section above quoted
authorizes the Secretary of Var to teke immedliate possession
and use the land in question for militsry purposes. Thus
there would be no delay arise from the resort to judicial
proceedings, Nelther will seld judicial proceedings operate
to prevent expenditure of Federasl funds in converting said'’
Failr Grounds into a mllitsry camp.

Such 2 limitetlon appesars to be contesined in 850
Ue Eo Cu A, 175, but due to the exception there made, it
would seem the limitstion on the use of money is 1lifted
where a condemnation proceeding hes been filed and has not
yet reached finael Judgment. That exception is as follows:

"Nothing in this sectlion shall be con-
gstrued to 1limit the authority now or
hereafter delegested to sny officer in
exereising the power of eminent domein
for or on behalf of the United States,
to take title to or possession of or to
expend money for or upon any land or
interest In land, or to expend money as
security for an ultimate award in advance
of finel judgment in sny proceedings to
determine just compensation; nor shsll
this section be construed to preclude
any ecquring agency from expending money
for the erection of any preliminery and
temporsry structure upon eny land."

As previously polnted out, the iftate is under con-
siderable handicap in connection with the transposition of
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the Stste Falr Grounds into a millitary camp due to the
condltion subsequent attached to the title of the Stete

to 136 acres of this land. However, we feel that a con-
demnation sult, as you suggest, will not cause a breach

of this condition subsequent so as to constitute a for-
felture of these lands. The reason for this 1s ststed in
Lvengelical Church v. Schrileber, 277 kMo. 113, where the court,
in speeking of whet constituted a brezch of a condition
subsequent, said, 1. c. 130:

"The law is that where a condition
subsequent becomes incapsble of per-
formance without fault of the grantee
or from any legel obstacle, it cannot
defeat the fee granted or cause a re-
version to the grantor or his heirs,"

See ﬂlso. 26 Co J& Sa, Sec. 156b' Pe 495,

We are also requested to glive assurance thst no
subsequent change in the Stete administretion will affect
the right of possession which the Federal Goveriment may
scquire by condemning the State Fair Grounds., As we view
the sltustlion, 1f the Federsl Government condemns this land,
then 1ts right of possession wlll be fixed by the judgment
of the court. Of course, the State would be bound by the
provisions of this judgment and could 1In no way lnterfere
with the Unlted States' right of possession. 69 C. J., p.
330, Sec. 498.

While under the proceeding as outlined above, the
United States would perhaps acquire no political jurisdiction
over the State Fealr Grounds, yet the rule 1s thet where the
United Stutes mequires the right to use land, such use 1s
free from any interference and jurisdiction of the State as
would impeir 1ts effective use for the purposes for which
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the property wes scquired. Ft. lLesvenworth R. R. v. Lowe,
114 U, S. 525, 20 L. Ld. 264, 2693 United Stetes v. Unzenta,
281 U, 8, 138, 74 L. :d. 761, T73.

Respectfully submitted,
ROY McKITTRICK
Attorney Generegl of Missouri
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