TAXATION: In regard to taxation of ftan-

; lud=-
ST . MANATRLE gible personal property inc
fEEEIUEAL ééo;}%ﬂ ing deposits, nomey, notes,
SITUS_: etc.

May 6, 1942

¥Mr, Jesse A. liitchell, Chalrman A
State Tax Commission
Jefferson Clty, Missourl gl ’ _

Dear Gir:

This is in reply te your letter of recent date where-
in you request an oplnion from this department on the fol-
lowing statement oi facts:

"Is personal property, money, notes,

or other intangible property subject

to assessment in the State of kissourl,
when owned by a resident of some other
state?"

Under section 10936 R. ~. Ko., 1939, taxes are levied
on all property, real or personal, except certain properties
which are exempt. Since the exemption section does not refer
to your question, we will not meke further reference to it.

Under Sectlion 10939 R. 5. lio., 1939, all personal prop=-
perty, tanglble or Intanglble, situated in a county other
than the one 1n which the owner resides 1s assessed against
the owner, except property belonging to estates, This sec=-
tion also provides that notes, bonds, and evidences of debt,
which would include bank deposlt slips, are made taxable in
this state, provided the owner resides in Missouri, even though
they are held 1n another state.

Under Section 10940 H. 5. Mo., 1939, every person owning
or holding property on the first of June 1s llable to pay
taxes thereon for the ensulng year.

Under fectlon 10950 . &, lMo., 1939, it 1s the duty of the
assessor to call at the office, place of doing business or
reslidence of each person required to list his property for taxe
ation and to require such person to make a correct statement
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of all taxable property owned by him or under the care,
charge or management, except certaln properties therein
mentioned, which are not pertinent to the gquestlion here,

Under tectlion 10950 R. S. Moe., 1939, it wlill be noted
that the taxpayer 1s required to list money which he has
deposited in a bank or other safe place.

Since the guestlon pertains to the question of taxing
property on a basls of 1ts situs rather than on the domicille
of the owner, we quote the following prineciple, announced
in 110 ALR 715, which would be applicable here,

"The maxima 'mobilla sequuntur pere
sonam' has ncver been allowed to

stand in the way of the power of a
state to tax property having an actusl
permanent situs within its jurlsdliction;
and it has always been held, assumed,

or conceded that tanglible personal
property having ansctual situs in a
state, 1s there texeble, regardless of
the foregn domicil of 1ts owner, the
theory being that Inasmuch as the prop-
erty enjoys the protection of the state,
it must be made to contribute to its
maintenance. This principle is supe
ported by the following authorities,
some of which, however, as indicated,
involved taxation of intanglbles:"

The case of City of tt. Louls v. Wiggins Ferry Company,
40 lic., 581, involving tax on ships owned by a nonresident;
end also the case of Curtis v. Werd, Administrator of John D.
Heredith, 58 lio. 295, involving Intangibles, are cited under
the above annotations. In the Curtis v. "ard case, supra,
the court, at 1. c. 296, said:

"It is equally well established, that
the personal property of a non-resident
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is taxable here if it be found sit-
uate within the local Jjurisdiecliton,
regardless of whose hands it may hap=-
pen tobe in,"

And in the case of State of lilssourl on petition of Taylor,
Administrator of Lee, v. St. Louls Co. Court, 47 lo., 594,
600, the eourt dlscussed and announced the principle of law
involved here as follows:

"That the sl tus of personal property

is the domiclle of 1its owner, is a
flction, though color 1is given to

its truth by the law in relation to

the distribution of pecrsonal estates,
If a citizen and resident of St. Louls
own a farm in Illinois, no one pre=-
tends that the farm has any different
location than if the owner lived upon
it. But how with the cattle in its
fields anc stables, and the corn in
its granaries? On what prineciple can
they be sald to belong to Kissouri,

g0 long as they are upon the farm?
There 1s this difference: they can be
removed to lilsmuri, while the farm
can not; but, until removed, their

gl tus is the farm; they help to swell
the wealth of the locality; they are
protected by its laws, and should be
subject to its burdenss The same rule
should be applied to bonds and notes,
though from the different nature of

the property their actual situs may be
more doubtfuls But, if it be established,
although not the residence of their owner,
the same result should follow as to
thems Thusy, if money be left by a non-
resident 1n the hands of an agent for
Investment and loan, the money ltself,
the instruments taken for it, and the
various forms which 1t assumes, so long
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as they remaln in the hands of such
agent, are local property, and upon
every principle should be subject

to the public burdens imposed upon
other local property of the same kind.
What difference does it make in the
benefits derived by the owner from the
protection afforded thls property by
the administration of the law, whether
he live near it or abroad? or what dif-
ference in the expense of such pro-
tection?" :

According to this principle, if the ttate in which in-
tangible personal property is situated furnishes to such prop-
erty any governmental service such as pollce protection or
the benefits of the court of that state, then such state 1s
authorized to impose a tax thereon.

The fact that the property may also be t axed at the
domicile of the owner would not ealter thls rule. The prin-
clple 1s announced in 110 A. L. R. page 718 as follows:

"cince there is no constitutional ine-
hibition sgainst double taxation and
the only objectlion against such taxa-
tion springs from the loglical incon-
sistency inherent in the idea of at-
tributing two different situses to the
same property at the s ame time for
purposes of taxatlion, it is generally
agreed that tanglible personal prop-
erty having an actual permanent situs
In a state les there taxsble, irrespec-
tive of whether or nct it is elsc sub-
Jecet to be taxed, or has been taxed,
in another state or in its owner's
domicil elsewhere, In such case the
right of the actual situs to tax cannot
be impaired by a tax imposed by the
domicil on the strength of a fictional
situs there."
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In Coe v. Errol (1885) 116 U. £. 517, 29 L. ed. 715, 718,
the Supreme Court in discussing the foregoing rule, sald:

"y o # If the owmner of gersonal prope-
erty within a State resides in another
State which taxes him for that property.
as pert of his general estate attached
to his person, this action of the latter
State does not in the least affect the
right of the ttate in which the prope
erty 1s situated to tax it also.x « #"

The courts of Missourl have followed the rule that if
the roperty, tangible or intangible is used in & business
in this state then it may be taxed.

In State ex rel. American Automobile Insurence Company v,
Gehner, City Assessor, 8 S. W. (2d) 1057, 1054, the Supreme
Court in bane announced the principle as follows:

2o to make debts and credits taxable
in a state other than that of the dom-
icile of the owmer they must be used 1in
an established business, and the pro-
ceeds of that business must be under a
manaﬁamant in such locality, with dise
cretion the manager as to its opro-
ceeds, Otherwige, the situs cf such

credits and debts for the purpose of
taxation 1s the domicile of the owner."

Following the various authorities cited in the Gehner
caese, supra, the court amnounced the following general prin-
ciple at 1. c. 1064:

"A simple debt 1s t axable in the domicile
of the creditor, no matter where the
debtor,

"It cannot be taxed in 2 different domi-
clle of the debtor; under the declcions
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cited from the United States Suprenme
Court, such a tax would be unconstl-
tutional.:

"This applies to money deposited in
bank, subject to check by the manage-
ment of the home office,

"It applies to debts, such as premiums
due on insurance policies.

"It applies to interest due from a
nonresident on bonds or notes held by
a citizen of this state.”

The opinion was rendered by the court In banc in July
1928, however, from the later ruling of the Supreme Court of
the United Stabt es, hereinafter referred to, we find that this
rule has been modified to the extent that whether or not
such intangible property is used in an established business,
if that property receives some benefits from the state then
the state may tax 1t at its situs.

In the case of ~mlith et al. ve. Ajax Pipe Line Co., 87
Fed, Rep. (2d) (1937) which was before the Circuit Court of
Appeals of the Eighth Circuit, the question of the athority
of the Mlssourl Taxing officlals to assess and tax a bank de-
posit of a company authorized to do business in Missouri,
was before the court. The company had its office in Green
County, lissuri; 1t was a Delaware corporation and the bank
deposit sought to be t axed wasin a bank in New York. At, l. c.
569, the court in treating this question held: "Bank de-
posits are not physical--tangible--property but choses in action--
indebtedness--intangible property." In this case the court
also held that under the Fourteenth Amendment, 1t 1s necessary
for a state to have jurlsdictlon over property in order to
sub ject 1t to ad valorem taxation.

And at 1. c. 569, the court said:

"In determining this taxatlon 'juris-
diction', or situs, two opposed con=-
slderations--place of ownership and place
of property location-~have caused the
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legal difficulties. In respect to
realty, the sclution has been simple.
In the respect to personalty, the
difficulty has been and is very real.
This difficulty arises from the com=-
mon-law rule of mobilla sequuntur per-
sonam which is broadly applied in

many legal situaticns of which taxa-
tion is but one, Sut that legel prin-
ciple 1s not unasseilable, It 1s a
court made rule désigned to work out
practical justice. (Citing cases) # «
% % % % ¥ % % % ¥ 4 % % Belng such,
it is pushed no further than the reason
for its existence Jjustifies and where
justice requires a departure there-
from exceptions are made, both in other
fields of lew and in taxation. (Clting
CRSOS) % % % % W W W 4 W W H N W% w W@

% % # % In the field of taxation, these
excentions arec the result of changed
economic and business conditions (Wheeling
Steel Corp. v. Fox, 298 U. 5. 193, 210,
56 S5.Ct. 773, 777, 80 L. Ed, 1143) and
have constituted a development running
througn many declsions of the Supreme
CQU.I"E-.

"Mhis development has followed two

lines which are somewhat parallel., lle
divergence arises from the respective
tanglible and the intangible characters

of the property. -ince the matter of

situs was the problem of location, the

law has long declared the rule that physiecal
location of tangibles within a state gave
tax jurisdietion 1if such location be of
such permanence that theproperty could
properly be regarded as a part of t he prop-
erty in the state. The questions iIn that
connection have to do with physlcal location
and permsnency of such location. (Clting
CRSEB )4 % 4 3 - W 4 W% B A 4 W % % oW oW o
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"However 'when we deal with ine
tangible p roperty, such as credits

and choses In action generally, we en-
counter the difficulty that by reason
of the absence of physical character-
istics they have no situs in the physi-
cal sense, but have the situs attri-
butable to them in legal conceptién.'!
Wheeling Steel Corp. v. Fox, 208 U. S.
193, 209, 56 8. Ct. 773, 776, 80 L. Ed,
1143, This 'legal conception' has been
a development analogous to and later
than t hat as to tangibles. ¥Wheeling
Steel Corp. v. Fox, supra, 208 U. S.
193, at page 210, 56 8.Ct. 773, 777,

80 L. Ed, 1143. At first, the ten-
dency was to apply the domicile, or
mobilia sequuntur personam principle

on the theory of the difficulty of
ascertalining separate property situs
although taxation was permlitted also

in the state where separate situs could
be determined--as Iin the case of moltgages.
Union hefrigerator Transit Co, v. lene
tucky, 199 U.S. 194, 205, 26 &. Ct. 36,
50 LoEd. 150. 4 Ann. Cas. ‘95- Tha
moving consideration back of allowance
of sueh double taxation was the 'practical
consideration of collecting the tax upon
such property, either in the state of
the domleil or the situs.' Union Refrig-
erator Transit Co. v. Kentucky, supra,
peage 205, of 199 U.S. 26 S8.Ct. 36, 38,
50 L.Ed. 150, 4 Ann.Cas. 495. The next
step=-in analogy to tangibles (Safe De-
poslt & Trust Cos. ve Virginla, 280 U.S.
83, 93, 50 &8.Ct. 59, 61, 74 L.Ed. 180,
67 A.L.R, 386)--was to accord a local
tax situs 'other than at the domicile
of thelr owner, if they have become in-
tegral parts of some local business.,'™
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80 it seems from the prineciple applied in the Ajax
Pipe Line case, s pra, that the intangible property, in
order to be taxed at its sltus, must have a commercial or
business situs. The court in that case held that the lis-
souri authorities were authorized to tax this bank deposit
at the domicile of the owner, The question of the authority
to tax this deposlt at 1is situs in Hew York was not passed
on in that case.

The most recent announcement of the prineiple by the
Supreme Court of the United States is under date of April 27,
1942, in the case of State TeX Commission of Utah v, Kalcolm
P. Aldridge et al. In that case the court applied the prine-
ciple that intangibles may be taxed in the domiclle of the
owner as well ss at 1tes situs regardless of whether or not
such situs 1s a business situs. This principle has not been
epplied by the lissourl courts. In fact the principle wiilch
has been followed by our liissourl courts has been that such
property may be taxed at its sltus If it 1s a businese or
conmercial situs. Applying the latest principle lald down
by the Supreme Court of the United States, if iIntangible per-
sonal property has a sltus in the State of liissouri and re-
ceives some of the beneflts of sovereignty of t he state, then
they would be taxable providing the mode ol sssessment and
taxing has becen set up by the Leglslature,

As we understand your question, you particularly refer
to a bank deposit which 1s owned by a nonresident. Bank de-
poslts receive the protection of the Kisscuri laws and of the
courts and we think thils service is sufficient to authorize
the state to impose & tax on such intangibles,

Ag stated in the Ajax ripe Line case, supra, the relation
of debtor and creditor exlsts between the depositor and the
benk. The law requires that every person owmning or holding
property shall be llable for taxes., We fall to find any au-
thorlty to support the p rinciple that the bank is the holder
of the depositor's property. Ve do not think that it could
be sald that the deposit in the bank could be classed as prop-
erty under the care, charge or management of the ba ker and
that it is the duty of the banker to list such property. The
bank owes the depositor an amount of money--it is not any spe=-
¢iflic property.
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On the question of whether or not lkissourl has provided
for t he t axing of such intangibles, we refer to the principle
announced in State ex rel., v. Kansas City Power and Light
Company 145 S. W. (2d) 116, 120, wherein the court said:

"It is conceded that under our system
of taxation there can be no lawful
collection of a tax until there 1is a
lawful assessment and there can be

no lawful assessment except in the
manner prescribed by law and of prop-
erty designated by law for that pur-
po8e.% % % % # # #W

In that case the court held that the taxing authorities
had not been provided with a lawful plan of assessment there-
fore the tax jJudgment was void, -

CONCLUSION

It is therefore, the opinion of this department that
intangible persocnal property such as benk deposits, deposited
in Missourl banks could be taxed in Missouri if a plan for
assessment were provided.

e are further of the opinion that no lawful plan
of assessment of such intangibles 1z now provided under the
Lk ws of this state.
Respectfully submitted
TYRE W. BURTOH
Assistant Attorney General
APPROVED;

Attorney General
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