TAXATION: Illinois taxing authorities may tax that portion
BRIDGES: of Mississippi River Bridge which lies east of
main channel of sald river.

Januvary 19, 1942

Hone Mark Morris
Prosecuting Attorney
Bowling Green, iissourl

Dear HMr. lorris:

This is in reply to your letter of recent date
wherein you request an opinlon from this department
based upon the following statement of facts:

"We have a toll highway bridge here in
Pike County which spans the Misslssippl
River, thus the bridge Jjoins the State
of Missouri and the State of Illinois.
The bridge has been taken over by Plke
County, Missouri and the question has
now arisen, since the bridge 1s now
the property of "ike County, Missouri,
as to whether the Illinols state auth-
orities can legally levy a tax on the
half of the bridge that jolns the
Illinois County. Thet is, can the
Illinols County hold our county for
taxes on that part of the bridge which
Joins Illinois?"

As we view 1t, the only question here ls -- Does
the State of Illinois have authority to tax the portion
of the bridge across the Missiselippi River wuich lies
east of the center of the ma'n channel of the Mississippl
River? 1If 1t does have that authorlity, has it by any
exenption provisions of its constitution or & tatutes re-
lleved the bridge from the tax?

Ve have examined the Acts of Congress creating
the authority to construct this bridge end do not find
any prohibition therein which would prevent the lmposi-
tion of the tax.
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VWie think the case of People ex rel iurray v. City
of &t. Louls, 126 N. LIls 529, 1s very pertimnent here be-
cause the csame guestion which you have propounded was
before the Supreme C urt of Illincis, in relation to the
taxing of the iunicipal Bricge in St. Louls which termin-
ates on the east bank of the river in Illinois. In dis-
cussing thls question, the Court said: (l. c. 531)

“cectlion 3 of article ¢ of the Constitu-
tion of 1870 provides:

'The property of the state, countles
snd other muniel 8l corporations, both
rcal and personal, and such other
property as may be used sxclusively
for agricultural and horticultural
socleties, for school, religious,
cemetery and charitable purposes, may
be exempited from taxation; but such
exemptlion shall be only by general
law. In the assessment of recal ez~
ctate incuvbered by publlc easement,
any depreclation occasioned by such
casement may be deducted in the valua-
tion of such property.!

"(4~7) Under this constitutional pro-
vision it cannot very well be argued that
this bridge 1s exempt as a munleipal cor-
peration's property, as the municipality
owning it is not a municipality of this
state. Iloreover, there 1s a provision in
thhls state for texing bridges aecross
navigable streams forming the boundary
line between Illinols and other states.
Hurd's Stgt. 1917, sec. 354, p. 2497.

All property l1ls subject to taxaticn un-
less exempted by the Constitution or

statutes passed in accordance therewltp.
#o3 % B % % o % wW '

And, at 1. c. 532, the Court further sald:

"(8) It is also argued by counsel for
appellant that as thls bridge was con-
structed under the authority of an act

of Congress it cannot be taxed by the

state authorities. It 1s clear that by this
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act of Congress the federal govermnment
did not retain exclusive power of legls-
lation on all matters pertainling to
this bridge; therefore, under the reason-
ing of Moline V.ater Power Co. v. Cox,
252 11l. 348, 96 N. E. 1044, the state
authorities retalned the power to tax
the bridge. The federal government has
authorized the construction of several
railroad bridges over the Misslssippl
river near St. Louls, and one of them --
- the Eads bridge, as we understand 1t --
is not only used by rallroads, but 1t is
used for street cars, vehicles, and ped-
estrians, and yet 1t hae been taxed by
the state authorities. People v. St.
Louis Merchants' Bridge Co. (No. 12530)
291 Ill. 95, 125 N. E. 752."

Pursuant to the provisions of Seec. 3, Art. 9, of the Con-
stltution of Illinols, to exempt property from taxation,
that state passed an act which provided as follows (Smith
-Hurd, Chapter 121, Section 199):

"That when any bridge used exclusively
for persons and vehicles, across any
stream forming the boundary line betwecn
this and an adjoining state, shall be
made into & public highway free to all
persons and vehlcles, such bridge shall
not be subject to taxation in this state."

This act was repealed in the Revenue Act of Illinois of
1939, page 836. Thls Revenue ict also repealed an act
entitled "An Act to Provide for the Assessment and Tax-
ation of Bridges Across Navigable Viaters on the Boundaries
of this State," approved May 1, 1873. The last appeuled
act referred to, supra, provided a manner of assessment

of bridges such as the one here in question. In lieu of
these repealed acts, the sald Revenue Act of Illinois,
1939, by Section 18 thereof, 1. c. 900, provided for the
taxing of all real and personal property in that state,

By Sectlon 19, thereof, 1t exempted certaln propertles.
However, we do not think this exemption provisions of the
Act would include this bridge which belongs to a county in
the ttate of lissourli. The only county property exempted
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in the Illinois Act, Sub-section 6 of Sectlon 19, there-
of, is property owned by the county, used exclusively
for the maintenance of the poor, swamp or overflowed
lands belonging to the county, and public builldings be-
longing to the countye.

From an examination of thls Revenue Act, the
exemption of bridges such as the one here in questlion
may not have been provided for unless it 1s in fSection
64 of the hAct. This section is as follows:

"The personal property of street ruil-
road or bridge companies shall be listed
and assessed in the taxing dlstrict

where the principal place of buslness

is located. The track, road or bridge
ghall be held to be personal property

and listed and assessed as such, in the
taxing district where the same 1s located
or laid." 2

We are not going into that question in this opinion,
but are calling 1t to your attentlon.

The Circuit Court of Appeals for the Seventp Cir-
cult, United States, in 1935, in the case of City of
Louisville et al. v. Babb, 75 Fed. (2d) 162, had before
it the gquestion of the authority of the taxlng authorities
of Indiana to tax the bridge across the OChlio River between
Jeffersonville, Indiana and Loulsville, Kentucky. The
facts as to the obtaining of funds to bulld that bridge,
the charging of tolls to malintain it end to refire the
bonds issued for its payment, are similar to the laws of
this state which eauthorize countles to purcheacse and
operate toll bridges. The State of Indiananhad an ex-
emption clause which exempted bridges free frocm toll.

(Laws of Indiana, 1929, page 2906. c. 94). In the Louisville
case the bridge owners contended that the bridge was ex-
empt even though it collected tolls, because it was for
"municlpal purposes". The Co sustalned théet view, how-
ever, in distinguishing between the provisions of the con-
stitutions of the State of Indiena and the State of Illinoie,
the court said, (1. c. 168):
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"In People et al. v. St. Louls, 291 Ill.
600, 126 N. E. 529, 631, the Illinois Su-
preme Court was construing article 9,

s6ce. 3, of the Illinois Constitutlomn.
There the exemption l1s made by these words
'the property of the state, countles, and
other municipel corporations.! So 1t will
be seen that the basis of the exemption

of the property above described under the
Illinols Constitution is limited to the
ownership, though other property may be
exempted if used exclusively for certain
gpeciflc purposes. The language used in
the Illinois Constitution shows that the
Constitutional Convention realized that
the term 'municipal corporations' included
the state and countles."

S0, with this construction, the baslie of exemption from
taxes under the Illinols Constitution is in ownership v,d
#70f in use of the property.

The courts seem to hold that a state surrenders
its sovereign rights of exemption when it goes beyond its
boundarles for the purpose of owning property. This rule
1s stated in 99 A. L. R., page 1144, as follows:

"As a general rule, property of a mu=-
nicilpality located In another state has
been held taxable therein; and the
courts are fairly in agreement that ex-
emption in the state of the situg of mu=-
nlcipal and/or other public property

has no application to such property,

on the theory that by entering another
state the politicel unit has forfeited
all clalm to soverelgnty."

And, at 81 A. L. R. 1518, the rule is anncunced and
annotated as follows:

"Where a publlic service plant belonging
to a muniecipality is situcted in another
state, 1t 1s taxable therein, and a
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statute of the state where the plant
is located exempting the property of
municipalities is not applicable.

"Thus, in Auguste v. Timmerman (19163
Co Co A. 4th) 147 C. C. A. 222, 233
Fed. 216 (affirming decree of (1915;
D. C.) 227 Fed. 171), it appeared that
a city in Georgia owned land in South
Carolina, the use of which was essential
to its water supply. Holding that a

_ South Carolina statute exempting mu-
nlcipal waterworke from texation was
not applicable to that land, the court
sald: 'unless otherwise expressed, all
leglelation of a state relating to
cltes and townsuof that state, and not
of another state or country. This 1s
for the reason that the state has no
control of citice and towns in other
states, and from a governmental stand-
point no interest in them. For a
state to attempt to promote the develop-
ment of cities and towns outside of its
borders by exempting property owned by
them from taxation exacted of its own
citizens would be so anomalous and con-
trary to leglselative history and govern-
mental pollcy that nothing but the
clearest affirmative expression would
warrant such an inference. The gen-
eral assembly of South Caroclina, legis-
lating concerning taxation and exemp-
tions of cities and towns, had no
thought of cities and towns not sub=-
ject to its leglelation. The plain pur-
pose was to exempt certaln govern-
mental agenclies of its own municipal
coprorations.’ .

“The provision of the Constitution of
Illinois exempting municipal prop-
erty from taxation has reference only
to municipal corporations 1n Illinois.
Hence, a portion of a bridge and ap~-
proaches thereto in Illinols territory
the property of a Missourl ecity, may
secure no exemption under such provi-
slon. People ex rel. Murray v. St.
gguig (1920) 22 Ill. 600, 126 N. E.

9.
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COHCLUSION

With these rules in mind, it is the opinion of .
this department thet since the State of Illinois has not
exempted from taxation, tinls bridge property, and since
the State of lissourl and its political sub-divisions
forfeit thelir rights of sovereignty by entering another
state, the State of ‘Illinois may therefore tax that
portion of the Loulslana Bridge which 1s located in
Illinols, provided the revenue act of that state has set up
the proper machinery for assessing and taxing the same.

Yours very truly,

TYRE W. BURTON
Asslstant Attorney General

A"PROVED:

VANE C. THURLO
(Aeting) Attori.ey General
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