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WD BRIDCESS Fetition is not adeguate to éonfer jurls-

i)-l;,_.h“; ROADS diction on Covnty Ccurt for estahlishment
of County ofoad.

July 24, 1942

PILED

Honorable lark Norris é %

Frocecuting Attorney
Fowling Green, lllssourl

Leagr 'ir, lorris:

Ve are in receipt of your reguest for an offlcial
opinien from this office, which request reads as follows!l

"I have the following o <.tion on
which we weuld appreciate an opiniont

"Inclosed you will find copy of =
petit_on for the location of a public
road which has been presented to the
ccunty court. 4&As you will notice thils
roed 18 about one mile in length and
ends at 8 farm house belonging to A.
M, Younre. Now, does the county court
have to grant this potltlon“ wlthout
diecretion tc do otherwise?

e wish to supplement the request, for the purpose
of thls opinion, by stating that there 1s attached to the
above request a petition for locatlion of a public road,
based on Section 3473, R, S. Mo. 1939, which petition is
on a printed form and describes the rosd as follows:

" & 23 feet in width, and situated

in the mauniclpal Townshlp of Culvre, in
the County of Plke and State of Missouri,
and 1g of sufflclently great utility to
the general publie, and that the beginning
courses snd termlnation thereof, are as
follows, to-wlt:

"Commencing in the municipal Township

of Culvre at Clty limlite of Bowling Green
running thence in a Scutherly direction

a dlstance of 30 rods thence in a west-
erly direction & distance of 40 rods
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thence in & southernly direction a
distance of 147 rods to and terminat-
ing at the A, U, Young farm in the
municipal township of Culvre. "

It 1s our view 1t will not be necessary to deal
further with the contents of the petition aside from the
above quoted description of the roadway.

Section 3473, R. £. lo. 1939, provides as
follows?

"Applications for the establishment

of all public rosds, except state

roa &, shall be made by petition teo

the county court. Such petition

ehall be signed by at least twelve free
holders of the municipal township or
townshlips through which esald proposed
road may run, three of whom shall be of
the immediate nelghborhood, and shall
specify the proposed beginning, course
and terminstion thereof, and shall be
accompanied by the names of 8ll percons
owning land through which said rosad
ghall run, with the amount of damages,
if any, claimed by them, so far as can
be ascertained, and also the names of
those who are willing to give the right
of way for sald provosed road: Fro-
vided, that if s=said propocsed rcad begins
or terminates on, or runs along & boun=-
dary between the county wherein such
petition 1s filed and an adjoining county,
any or all of the petitioners herein re-
quired may be freehoclders of such adjoin-
ing county, and of the municipsl town-
ship or townshlips thereof throurh which
gald preoposed road may run, or 1ln which
said groposod road may begin or termi-
nate.
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It will be noted from = roading of the above
gsection that it 1s provided in part "application for
the establishment of all piblic roads, except state
roads, shall be made by petition to the county court
e s o« « o« o 8&and shall specify the proposad beginning,
course and terminatlion thereof, * * “ In the early
case of Spurgeon v. Lartlett, 06 4o. App. 349, l. ce.
355, the court had this to sayi

"Applicatione to open public roads
are summary in their nature, and are
had with a velw to condemn the pro-
pérty of the citizen for the benefit
of the publie. They must, therefore,
be conducted in strict complisnce vith
the statutes governing the subject.
Otherwise the court obtaine no juris-
diction in the first instance, and
all 1te ulterior proceedings are vold.
Anderson v. Pemberton, 89 ¥Mo. 613
RQuiney, etc., Rallwey Co. v. Kellogg,

4 MO. 334, Jefferson County ve.

owan, 54 lo. 234; Whitely ve Platte
Co nty.' 73 HO- 30.

' Therefore, from a statutory construction of Section 38473, as

, applied to the description of the propcsed road, we find

that 1t is stated that the road shall commence at the city
limits of Bowling Creen. Limiting ourselves for the moment,
to this beginning point, we nust bear in mind that Bowling
Green, Missouri, 1s a town of some two thousend inhabltants
and the city limits of ssld town comprise a considerable
area, and each boundary line of =ald town would be of con-
sldereble length. The above quoted description, féiling

'to point out a definlte and certain beginning poinf on the

city limits boundary line certalnly makes the description
most indefinite 1ln determining where the beginning point of
said road shall be.  Further, it may be pointed out that
the description says that the road shall run in e southerly
and westerly direction, as these terms are very 1lndefinite
and merely rescribe a general course. Further, the descrip-
tion desiynates that the road shall terminate at the A, M,
Young farm. . It may be that the A, M. Young famis a local
eppellation mnd would be within the knowledre of a surveyor
or one endeavoring to fix the terminating point, however,
the description dces not designate at what place the road
shall terminate on this farm. The farm mey contain a
considerable acreage and the terminating point could be at
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various polnts. For that reason, it must be said that
the terminating point is very indefinite and uncertain.
We note in the opinlion request that 1t states "the A.

e Young farmhouse”, but we do not consider that the
description is definite enough to indicate this con-
clusion. It 18 our opinion that the description set
forth in the petition ls so Indeflinite and uncertain that
it does not ive the county court jurisdiction over the
subject matter contained in the printed petition attached
to the opinion request.

To sustain our posltion, we call attention to the
case of Willliams v. 8irby, 169 o, 622, 1. c. 623, wherein
-the court =aid:

"The notice in the first place was
Jjurisdictional (Railrosd v. Young,
96 lo. 3%) and without 1t all the
preceedings would have been without
authority and abeolutely void. And
enything that was thereafter done
toward condemning defendant's land
for levee purposes, not in pursuance
of 1t, or with respeet to lands of
defendent mot embrgaeddwithin its
provisions, rendered the entire pro-
ceedings a nullity.

"It 1s plain from & casual reading
of the petiticn that 1t does not
specify the termination of the pro-
posed right of way. 'to s point

in what 1s known as the Highlands,
in survey 1051, section 17,' is
evidently too indefinite for any
purpose, and clearly does not comply
with the statute which requires the

terminetion to be specified in the
petition. -

"No surveyor could find the terminus of
it under such a description, for how
could he determine from the petition
the exact point In what is known as the
Highlande in survey 1051, section 17,
was Intended under a description so
indefinite. It would be impossible.
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"end it has been uniformly held by
thls court, 1In proceedlings to condemn
privste property for public use, that
unlese 1t affirmatively a pear upon
the face of the proceedings that every
essentiasl prerequisite of the statute
conferrins the aut ority has been com-
pllied with, such proceedings will be
vold. (Anderson v. Pemberton, 89 lo.
613 Whitely v. Platte County, 73 Mo.
303 Jefferson County v. Cowan, 54 Mo.
234; Zimmerman v. Snowden, 38 Mo, 218.)
That the petition does not specify the
terminue of the proposed right of way,
1s too clear for argument, anéd, as 1t
must sppear from the face of the record
in order to confer Jurisdiction on the
county cocurt in the firest instance, it
must follow that neither the circuit
nor the Supreme Court acqguired jurls-
Aiction of the property by spoeal.”

The views exprecced in this case, so far as we cen find,
have not been overruled by the courts and must be taken
as the law, in determinincs questions os presented by the
opinion request.

CONCLUSION

From the foregoing, it 1ie the view of this depart-
ment that the petitlon conteining the descrintion of the
proposed road as set forth in this opinion, 1e too in-
definite snd uncertain to specify the proposed beginning
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course and termination of such proposed road, within the
meaning of Sectlion 3473, supra, thereby rendering the
petition for location of the publie road void, and not con-
ferring jurisdiction upon the County Court of Pike County
over the subject matter contained in saild petition.

Respectfully submitted,

Be RICHARDS CREECH
Asesistant Attorney Ceneral

APPROV_.D:

RCY McKITTRICK

Attorney General
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