PENITENTIARY: Minimum sentence two years in the
penitentiary.
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Hon, Mark .orris
Prosecuting Attorney
Pike County
4

Powling Green, .issourl

Lear GLir:

Vle are in receipt of your request for an opinlor,
under date of Uctober 26, 1942, which reads as follows:

"1l would enpreciate an opinion on

the following cquesilicn: Seetion

4310 wo, He S, 1939 reecs that the
pui.ishment shall u»on convictlon

be punished by imprisonment in a
penitentiery for a term 'not exceed-
ing' two years, DULoes thls mean that
the Court or jury can sentence oreccn-
victed to a perlod of orly one year

in e penitentiary?"

Section 4310 R, 5, liissouri, 1939, referred to
i your request, is one of the few penelty sectlions
that bas the peculiar wording, " # % # be punished
by imprisorment 1in the penltentlary for & term not
exceeding two years, or 1ln a county jall not less
than six months." In most penalty sections the
punishment provided is "not less then two years nor
wore than ____ years ir the penitentiary." Vhere the
penelty reads, "not exceeding two years in the peni-
tentiary," it l.as been held to be reversible error
where the court does not further say in its lnstruc-
tions, "not less than two years." It was so held
in the case of State v, Eevins, 43 5. L. (2d) 438,
pars, 6,7, where the court sald:
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"Since the defendant's right to
have the punishment asssessed by

the jury is statutory, not consti-
tutioral, he tskes it, of course,
subject to the limitations and cone-
ditions imposed by other pertinent
statutory orovisions; in this in-
stance by secticns I704,3705, and
o70€. Eut he was entitled to have
the jury correctly and fully in-
formed as to the various punish-
ments that might be assessed. Ly
instrueting the jury that they could
assess the punishment at imprisonment
in the penitentiery 'not exceeding
two yesrs' and falling further to
instruet them that they could rot
assess such imprisonment for & less
term than two yea s, the court mis-
led the jury and probably induced
the assessment of one year in the
penitentiery, & punishmernt 'not au-
thorized by law,'!

"The langusge of instruction Ko, 1
regarding the punishment follows the
language of the statute denouncing the
offense anc prescribing the punishment.
But it is not always sufficient merely
to use tlhie langueze of a particular
statute in an instruction, 4+hat may
sometimes be mi:sleading., That the in-
struction as given, without a further
lnstruction to the effect that two years
was the least penltentiary imprisonment
tiiet could be assessed, was misleeding
In ihis case there can be nc doubt,
Paraphresing the language of this court
in Steate v, Kose, 178 lo. 25, 32, 76

S, We 1003, it requircs very ordinary
intelligence to understand from the use
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of the words 'not exceeding

two yesrs' that any length of
time of imprisonment may be filxed
so that it does not exceed the
time expressly designeted,"

Section 4850 L, S, Missouri, 1939, reads es
follows: '

"ihenever any offender is declared
by lew punishable, unon conviction,
by imprisonmert in the penitentiary
for a term rot less than any speci-
fied number of years, and no limit
to the curation of such imprisonment
is declarecd, the offender may be sen-
tenced to imprisonment during his
natural life, or for any numoer of
years not less than such as are pre-
seribed; but no person shall in.any
cace be sentenced to imprisonment 1in
the penitentiarx for any term less
then two yesrs.

Under this sectionm person shsll in any case be sen-
tenced to imprisonment 1in the penltentiary for any term
not less than two years,

It has been held by the Supreme (ourt of this State,
that where the jury finds a defendent guilty under proper
instructions as to ihe perealty, and assesses the punish-
ment at one year in the penitentiary, the -court may assess
the proper punishment which would be two years in the
penitertiary., 1t wes so held in the case of State v,
Julin, 235 S, Vi, 818, par. 5, where the court sasid:

" % » The next guestion earnestly
urged here by appellant is the action
of the court ir. raising the punishment
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from one year to two years irn the
penitentiary. The jury returned

a verdict finding seppellant zullty
and assessing his punishment at cne
yeer in the penitentiery. section
4049, R, S, 1919, provides as follows:

"1If the jury essess a punishment,
whether of l1mprisonment or fine, be-
low the 1imit prescribed by law for

the offense of which the defencant 1s
convicted, the court shall pronounce
sentence, end render judsment accordlng
to the lowest limit prescribed by law
in such case,'

"1he constitutional rights of appellant
were no invaded or imposed upon by the
action of the court in following the
plain lettor of the statute. Appellant
had been regularly charged with crime
by & grend jury, had been arraigned, was
confronted by the witnesses agsinst him,
was afforded every opportunity to make
his defense, and enjoyed 1in the trial

of the case such protection end safe-
guards as were vouchsafed by the vonsti-
tution, both state and federasl, and this
statute is but & sequence of and suprle-
mentary to sectlion 4048, I', 5, 1919, Sec-
tion 3698, E., 5. 1919, is as follows:

"tihenever any offender 1s declared by
law punishable, upon conviction, by im-
prisonment in the penltentiary for a
term not less than any speciiied number
of years, anc no limit to the duration
of such imprisonment 1s declared, the
offender may be sentenced to lmprison-
ment during his natural 1ife, or for
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any numoer of years not less tian

such as are prescribed; but no person
shall in any case be senternced to im=-
prisonment in the penitentiary for eny
term less than two years.'

"From the foregoing it 1s apparent
that it became the duty of the trial
court to change the punishment fixed
by the jury to that of the minimum
punishment fixed by statute, and in
doing so there was ro violation of
the constitutional rights of appel-
lant., The punishmert, upon convice
tion, of a number of offenses under
our law, is fixed by the court, and
not by the Jury; e. g., sectlion 35248,
R. 5, 1919, At the common law the
verdiet of the jury was pgullty or not

- gullty, and the court fixed the punishe
ment according to the lews in force,
and the sections abtove quoted are rot
therefore in contrsvention of the consti-
tutional rizhts of anpellant and are
constitutional, State v, Hamey, 168
Mo. 167, 67 S, W, 620, 57 L. R, A,
846; Steate v, hathews, 202 No. 143,
100 S, W, 420,"

ihe above case was based upon what 1s now Section
4094 L, S, MNissouri, 1959, which permlitted the court to
render judgment according to the lowest limit prescribed
by law in ¢ ol = czse where the jury assessed a punlish-
ment either by 1line or ilmprisonment below the limit pre-
scribed by law for the ofiense,
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GO CLUSIOR

1t is, therefore the opinlon of this department
that a person convicted cannot be sentenced to one
year in the penitentlary for the reascn that the mini-
mum term is two years,

kespectfully submitted

We J. BURKL

Assistant Attorney CGeneral

AP ROVED:

ROY MeXITTRICK _
Attorney General of liissourl
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