PEOSECULING ATTORNEY: It is not mandatory for county court
to pay stated salery of & stenogrgpher
for the prosecuting attorney, but should
reimburse prosecuting attorney for reason-
> able sums peld for such services incurred
in the discharge of his dutiles,

December 4, 194Z2

| FILED

Hon., llark Norris

Prosecuting Attorney ,
Pike County

bBowling CGreen, Missouri

Deer Sir:

This is in reply to your letter oif Lovember £5,
1642, which contains & request for an opinion concern-
ing the salary of a sterographer for the prosecuting
attorney of & county of eighteen thoussand.

1his request reads as follows:

"Would appreciate an opinion on the
following question?: Vould a salary

of 475,00 per month for & stenographer
for the Prosecuting Attorney in a County
of 18000 be mandatory upon the County
Court to pay? This work would natursally
e for official County and State duties
only,"

Vie are enclosing an opinion given by this office
on April 24, 1936, to the Lonorable forrest Smith,
State %uditor, which held that the prosecuting attornev
should be allowed reimbursement for necessery steno-
graphlec and clericel help from the county, in reasonable
and necessary amounts. J1hils opinion partially covers
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your request, The salary of prosecuting attorneys Iin
certain countles which include Pike County is set out

in Section 12939 K, S5, sissourl, 1839, We {ind no
statutory suthority which allows the prosecuting attor-
ney to employ a stenographer at a stated salary in coun-
ties coming under this section. 1In counties of greater
populatior the legislature saw fit to set out that sten-
ogravhers could be employed by the prosecuting sttorneys
at a certain salary, but in the smaller counties the
courts have interpreted the law to be thet the vrosecuting
attorney mey employ & stenograplier and be reimbursed for
all reasonable sums pald for necessary stenographic ser-
vices incurred in the discharge of his official duties,

Since the opinlion above described, and a copy of
witich 1is erclosed, was given by this department, the
Supreme Court of thils State has passed definlitely upon
this question in the case of Kinehart v, liowell County,
153 S, W, (2d) 381, The court, ir holding that the
prosecuting attorney mey be reirmbursed for reascrable
sums pald for necessary stenogrephic services, said,
at 1. ¢, 382,383

"l'his 1s an action by Homer linehart
against Lowell county, /issouri, for
reimbursement of reasonable sums paid
for necessary stenogrephic services in-
curred in the discharge of his official
duties as prosecuting attorney of said
county. ILiowell county appealed from

an adverse judsment for (120." (Under-
scoring ours.)
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"Appellant points out that, by Secs.
13614, 134€7, 12952, and 12979, kK, 5,
1939’ h‘.o. bt. Inn. p. '?OEJ » SBC. 11875’
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p. 7042, Sec, 11835, p. €06, Sec,
11526, and p. 613, bec. 115ud’ the
Genersl Assembly suth~rized and es-
tablished sslarlies for stenographic
services to prosecuting attorneys

in the larger counties of tine State,
did rot provide for like servieces 1n
counties of the copulation of Howell
county, anc contends for the applica-
tion of the waxim exnressio unlus eat
exclusio alterius, « % « & o &
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“"Appellant's staiutory eitations con-
stitute lezislative recognition of the
pronriety of experditures for steno-
graphlc scrvices in the discherge of

the present-day duties of prosecuting
attorneys in the communlties affected=—
an approved advance in proper instances
for the sdministretion of the laws by
county offlciels and the business af-
fairs of the county and for the general
welfere of the public., Such enactments,
In view of the constitutional grant to
county courts, should re construed as
relieving the county courts in the speci-
fied communities from determining the
necesslity thercfor and, by wey of & nega-
tive pregrnant, as recognizing the right
of county courts to provide stenographic
services to prosecuting attorneys in other
counties when and 1f indlispensable to the
transaction of the business of the county,
and not as favoring the citlzens of the
larger communities to the absolute exclu-
sion of the citizens of the smaller com-
rmanities in the prosecuting attorney's
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protection of the 1lnterests of the
stete, the county and the public,

See the reasoning in Ewing v. Vernon
County, 216 iio, loc. cit. €693, 116

S5 " loc, cit. 522, ‘vonsult lLarke
reader ve. Vernon Lounty, 216 o, 606,
116 S, W, 523, involving reimburseunent
to a sheriff of expenditures for water,
gas, janitor service and stamps., Luch-
anen v, Lells County, 223 so. 10,222

Se W, 1002. Additioral reasons sustain-
ing the judgment nisl may be found in
the cases cited,"

Under the sbove holding the court did not hold
that the prosecutins ettorney could employ a sterographer
et a definite salary and that it would be mandatory upon
the county court to pey the sslary, It merely held, that
the prosecuting attorney should be reimbursed for all
reasonavle sums pald for necessary stenographic services
incurred in the discharge of his official duty. Vhere
a prosecuting ettorney employs a stenographer at a defi-
nite seslary, and pays her, (or him) from his own Iunds,
it would be & question of fect whether the sum pald the
sterogrepher was reasonable and necessary.,

‘here a proseccuting attorney employs a stenographer
and pays the stenograplier from liis own funds in order
that he should be relmbursed it would be necessary that.
he follow the law as set out ir ihe county budget act,
Sectlion 10912 K.S, silssourl, 1939, wiich reads as follows:

"It is hercby made the express duty
of every officer claiming any payment
Tor salery or sup lles to furrnish to
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the clerk of the county court, on

or before the fifteenth day of Jamuary

of each year an ltemized statement of

the estimated amount required for the
paymert of all salaries or any other ex-
pense for versoral scrvice of whatever
kind cduring tiie current year and the
section or sections of lew under which

he claims his office 1s entitled to the
amount requested, &2lso he shall submit

an iltemized statement of the supnlies

he will require for his office, separa-
ting those which are peyable under class

4 avd class 6, Oificers who are peid

in whole or 1n part other than out of

tihie ordinery revenue, whether pald by fees
or otherwise, shall submlit en estimaie

for supplies in the ssme manner as oificers
who are pald & salery out of ordinary re-
venue. Lo officer shall receive any sal-
ary or ellowance for suprlies until sall
the informetion required by this section
shall have beer furnished. 41he clerk of
the county court shall prepare and file

en estimate for his office; also for the
expense of the Jjudges of the county court,
If for any year there should not be suf-
ficlent funds for ithe county court to pay
all the approved estimates under class 4,
after having provided for the prior classes,
the county court shsasll apportion and ap-
propriate to ecach office the available
funds on hand and anticipated, in the pro-
portion that the approved estimste of each
office bears to the total approved estimate
for class 4.,"

Under the sbove section, 1t is the duty of the
prosecuting attorney who clalms any neyment for salary,
supplles, or any other expenses for personel services,



Hon. liark liorris (6) December 4, 1942

to submit such c¢lalms, for allowances in his budget, to
the county clerk on or before the 15th day of January
of eacli yesr, and, unless he so sobmits hils budget

he would not be entitled to allowance for salary, sup=-
plles and other expenses, The purpose of submitting
the budget to thie county clerk is to prevent the county
expendltures from exceeding the revenue provided for
that year. 1n passing uvon this questicn the supreme
Court in the case of iraub v, Luchanan County, 108

S, W, 341, said: '

"lhe first contention, that the budget

law 1s invelld, because by it the legis-

lature deprived the county court of its

constitutional power to tramnsact the

business of the county and vested tlis

power in the auwaitor, 1s without merit,

the effect and intent of the budget law,

as we understend it, 1s to compel, or at

least to meke it more expedient for the

county courts to cowply with the constlitu-

tional provision, section 12, art, 10, io.

Constitution, which provides that a county

shall not contract obligailions in any one

vear Iin excess of the revenue provided for

that year., Llhe budget law leaves the trans-

action of business to the county courts.

But the law provides (section 19, p. 350,

1933 Laws (ilo. Ste. 4nn. sec. 121268, p.6434)):
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" % % % Prior to the enactment of the

budget law, a county court had no right

to lncur obligations in any one year in

excess of thie revenue provided for theat

year, Ly the ensctment of the budget

law, the Legislature has merely provided

weys and means for a county to record

the oblipations incurred end thereby en-

able it to keep the expenditures within

the lrncome, <1he power of the county
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court not having been curtailed

by the enactment of the budget law,
the point made by respondent 1s with-
out merit and 1s ruled agsinst him."

o
CONCLUSION

It is, therefore, the opinion of thils department
that 1t is not mandetory upon the county court to pay
the monthly salary of & stenographer for tiie prosecuting
attorney in a county of elghteen thousand nopulatlon,

It is further the oplnion of tiiis derartment that
the prosecuting attorney should be reimbursed for all
reasonable sums paid for necessary stenogranhic scrvices
Incurred in the dlscharze of Lls officlal cdutles ss
prosecuting attorney of thLe county.

\

llespectfully submitted

We Je¢ EURKE
Asslstant Attorney Gereral

APPROVLED S

ROY MeK1TTHICK
Attorney Generel of iissouri
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