
Cit".cs 0f the Third Class : 
Vacancies in Co cil : 

Mode of filline vacancy in ~o~4 -
cil o1 city of third class . 

February 16, 1942 

Hon. Fr od L . ~uollor 
Associate Prooocutin& Attorney 
Lt . Lou ie County 
Clayton, trio souri 

Doo.r Mr . I .. uollor: 

This is ln reply to your letter of recent date , 
whore in you roque st an opin ion from thlo oo ... ')o.rtment on 
t ho following atatomont of facta : 

"A quosti n has arisen in this County relative 
to a oi tuation w:1ich oxiots ln tho City of 
L~q:> lowood . The Cit) of l.aplcv,ood ho.s o. pop­
ulation of more tho.n 12 , 000 and less tho.n 
20 , 000 i nhabitants o.nd is incorpor~ted under 
t he a lte rnative form of covornment as a 
City of the Third Class and 13 cov~rncd 
by o. council con:..istir.g of tho ! .• ayor and 
three council.ruen. hocen.tly one or the 
councilmen died ond the re,Jal. n ine mombore 
are desirous of fi l lin, the vacancy by the 
o.p_Jointla.ont of so.uo .~.JOrson to o orvo during 
t ho balance of tho unex~:>lred term. 

" The oituation requirt:J .. an int'-'•'PI'6tation 
of f actions 7059 EL11.! 7061 of the rtev1sod 
~tatutes or t.iiss ourl , 193~ . ,as to whothe r 
it will r equire c. vote of t hr6e members of 
t t.e council to £P .)Oint the noli councilman or 
whothor a majority which conslots of two 
momb<.;rs can fi l l tl.c. vaca.1cy b:y their vote . " 

That part of Soction 7059 , uhich refers to your 
question, ls ao fo l l ows : 
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"In every such city there shal l be e ­
lected at t he fir s t regular munic i pal 
election held after t ho taking effect 
of this section, and every four ~ears 
thereafter , a mayor and two counci~en 
i n cities having a population of three 
thousana. and less t han twelve thousand , 
and a mayor and three councilJn.en in cities 
having a population of twelve thousand 
and loss t han twent y thousand , and a mayor 
and four councilmen in cities having a 
popul~tion of twenty thousand and less 
t h a...11 thirty thousand. If any vacancy oc­
curs 1n such office , the remaining mem­
bers of snid council shall appoin t a 
9erson to fill such vacancy during the 
balance of the unexpired term. · .. ~:- ~· *" 
That part of- section 7061 , which refers to your · 

question i s a s fol l ows : 

"Every city h aving a populat ion oft wenty 
thousand and less than t hirty thousand 
sha ll be gov~rned by a council consisting 
of the mayor ond four councilmen, and 
every city having a population of twelve 
thous and and le ss than twenty thousand 
ahall be eoverncd by a council consisting 
of the mayor and thr ee counci~en, and 
every city having a population of three 
t housand and less t han t\7elve t housand 
shall be governed by a council consisting 
of the mayor and two councilmen, chosen 
as provided in this articl e , each of whom 
shall have the right to vote on all ques­
tlons coming before the counci l . In cities 
having four councilmen, three member s of 
t he council shall constitute a quorum. 
and i n c 1 ties having three councilmen 
three members chall constitute a quorum, snd 
in cities h avlnG two counci~nen t wo members 
oft he council shall constitute n quorum, 
and in cities having four councilmen the 
affirmat i ve vote 1.0f three members , and 
in cities h aving three c ounciLmen t he affi~­
mative vote oft hree members , nnd in cities 
having two councilmen the affirma t i vo vote 
of t wo n1embers of the c0uncil shall be nee-
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esso.ry to adop t any moti on , resol ution 
or ordinance , or pass any measure un­
less a 3reater n~~b6r i s provided for 
in this o.rticle . ·.:- .;" ~~ .;:-" 

This ~oction appears to require t hroe members of 
t ho counci l .:n c 1 c:. ies of the class of .~o.a.-lG\70od , w l ch is a 
third cl ~s s city to co.u:ti tute a quorum and t he affirmative 
vote of such t'1reo "lonbers of tho council i s required to 
adopt any motion,r osolution or ordinance , unleso a greater num­
bor is r equired by the article . 

~aid section 7059 pr ovides that appoin t ment to 
fill a vace.."lcy shall bt. ~ .. ado b:, the rena1ning ruembers of the 
counc i l . ~his ~ula ~ean th~t two counci~en i n such city 
ooulu fill a vac~~cy . The t v sections way seem to be in 
conf l ict , ecause one provideo t hat two members may fl l l a 
vacancy on a council 1n euch cities , while the ot ... er r equires 
three .. 1embe "s to be pr e sol"lt t o conS! tute a quorum an.d the af­
firmative vote of al l three of them shall be r.ecoosary to pass 
a motion . resolution or ordinance . 

The f ollod ng rulo of statutor y construc tion shoul d 
be ap_lied hero . State v • . lpke 133 ~ . ··: . (2d ) 354 , 356 : 

"It is a cardinal rule of constru ction 
that ov~r7 word, clause , sentence and 
section of an a ct must be " iven sooe ~enn­
ing un:Qss lt i s in conflict w.tth t ho legis­
lative intent . " 

Appl yi nr t "'lis rulo , here we must give both of those 
sections sot:~e r.aeaning if possi ':>le . 

In t he case of Johnson v . Krucke~eyer ct al ., 29 s.w. 
( 2d) 730 , 732 , the court ln construing two sections of the 
•IOr lanen ' s Compensation Act , wh ·c l n i .:::;ht appear to ~o s omewhat 
i n confl ict said : 

"UothinL in subsection ( j ) militate s agalnst 
t his view , but , if anyt_'ling , it adds to the 
force of t l'JO conclusion w• ich we have r cached. 
J s we reo.d the 1, t he tY:o sections are not 
concradictory , and , in so far as t hey do4 
wit h different f'eo.turos of the same general 
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subject- t ... atter , it is our duty to read t hem 
tot.>ether. and to harmoniz-e t h eLl i£ possible . " 

·rhese rules are quite ap,Jlicable ho.1 e because we 
t.hink bet .. .1 of tho sections under c vns i deration deal with the 
same subject matter , that is with cities of a certain class; 
but the sections. each, refer to different phases o1' t h s 
one subject . 

Said ~action 7059 . deals 1'11th the subject of t he 
election of the z.ayor o.nd councilmen and t he filli 1.g of a 
vac~~CJ t hereon, in s~ ch cities . This might be ter ked as a 
specinl statute pertainlnc to such cities . 

~ection 7061 rniJht be tormed as a e enernl statuto 
dealint:; with t he governing of sucl"' cities . It wi l l be noted 
t hat t his section refers to tho pacsage of motions, resol u­
tions and orC.:L1ance ~ and require:> the vote of three members 
of the council or such cities to pass the mea sur e . 

In the case or Tevl.s et o.l . v . Foley 30 s. \1 . ( 2d) 
sa. t he court in discussing the rule of constra ction of 
spe cial and general statutes , said at 1 . c . 69 paragraph 
throe to five : 

"Appel l B.J tt con tends that section 10629 , Rev . 
s t . 1919 , which respondents invoke as au­
thority for dismissing the a~peal 1n this 
case , did not take away the right of ~ peal 
guaranteed by the Loneral statute governing 
a.~.?:>eal c . '11his gener al statute • o.monL otheL' 
t!.~.inJs , prCJvides that my ,)arty to a suit 
a t,grieved by an~y judonent of anycircuit cour t 
in nny civil cause rrom ,,r ich m appeal is 
a ot prohlbi ted bJ t he Cons titutioti , may 
take h is q> peal to 6. court .. ,avinv _.ppe llate 
jurisdiction. Section 1469 R. s . 1919 . 

"~ection 1469 i s a general statute , and 
deals with the right or ap,..>eal i n compre­
hensive terms . whil e section 10620 is a 
lator and spocinl statute and d oals w1 th 
t ho quostlo:1 of q> cal i 1 certain specified 
co.sos of ~.rhich t l .. e c ase tt t bar l s one . IIi 
this situation t ho rule or con3truct1on 
is t h-.t . •whe1·e ther e i s one statuto dealing 
with a s ubject in general and compre.tlensive 
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terms and another dealing \vi th a par t of the 
same subject in a mor e minute and defin ite 
way, the two shoul d be read together and 
harmonized, if possibl e , with a viow to giv­
ing effect to a consistent legislative pol ­
icy; but to the extent of any necessary re­
pugnancy between them, the special will prevail 
over the general statut e . \.'here the special 
s t at ute i s l at er, i t will be regarded as an 
exception to , or qualification of , t .e prior 
general one; and where the general act is 
later, the special wil l be construed as re­
maining an exception to its terms, unless 
it is repealed in express wor ds or by nec­
essary implication . 111 

/ 

Ap.>l y ing t hese rul e a of construction t o t ho se t of 
facts which you have submitted, we t hink tho provision s of said 
section 7059 wou~.d be o.p.)lJ_cable to tho appointment of a council­
man to fill a vacancy in such cities. 

COliCLUSI ON 

It is therefore the opinion of t his department t hat 
when a vacancy occurs i n the office of councilman on the city 
council in cities or th6 third class , operating under a s~ecial 
charter and containing a popul ati on between twelve thousand and 
twenty thouo~d, t hen such vacancy shal l be filled by appoint­
ment made by the r emai nint; member s of t he council ·. 

A.~PROVED : 

HOY 1icKI l''l1HICK 
Attorney General 

'B: AW 

Respectfully submitted 

TYRE VI . BURTON 
Assistant Attorney General 


