
COUNTY 
TREASURER : 

If treasurer appoints wife deputy or 
clerk he forfeits his office . 

- - - - - - - - - - - - - - - -

.ovrmber 30 , 1942 

11onora ble ' . L • • ul va.nia 
'rof , cutin,.. "ttorncy 

utC'l iSon County 
hock ·ort , isf ouri 

.LJear vir: 

Under date of l•ovember 20 , l£l42 , you 
wrote t h is office requesting an opinion as follows : 

" .... t t l~() liovember elect ion . r . l<olla Cook 
was elected to t he offtce of county TJea­
suror. rl'l e present incuMbent i s 1 r . h . 
0 . :.artl.olomew. -~t t he present time !. r . 
Cook is oneaeed i n tho mil i tary services 
of the United .Jtutes of il.merica c.nd has 
been so enca ·ed since about tbe month of 
June , 1 942 . 

"I hL.ve been r equested to ask you for the 
opi nion as to whether t ho offi ce \;ould be 
considered va cant in t ho event that he 
came baok here l ong enough to qualify ~ut 
was obli ~ated to return to ~ is camp i mme­
d l atel y thereafter . r '11ere is t he further 
question of' whetr er t ho nl uce mi pht be 
fill ed by u clerk, s i nce t here is no pro­
vision in t he statute for a deputy in a 
county of t his size . It is ""1Y understand­
ing t hat his ''ife woul d like to carry on 
t he duties of the office as a clerk if 
sl.e would be authorized to do so under 
t he law. If she was pui d by h im out of 
h is salary would this be in viol a tion of 
t he nepotism l ¥w. 

" .Loth the tncw lbent und 1.1 . Cook , t ho 
treasur er- ele ct ,,ould ap')rociute ht ving 
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your opinion on these questions . " 

As we i nformed you in our l etter acknow­
l edging receint of your request , we are not in po­
sition to r ule upon the question of w. ether or not 
a va cancy would exist in the of fic e of county · trea­
surer due to t he drafting into the hr my of t he 
el ected treasurer . ~'owever , the other que~tion 
contained in your request can be answered at t his 
time . 

The county treasurer is an officer of 
t he county elected under t he provi s ions of bection 
13?91 and 13?92, R. s . Mo ., 1939 . The county trea­
surer i s a ministerial officer . ~tate ex rel v . 
Adana, 101 l • . 11. . L . c. 4?2 . Beine a I!linisterial 
officer tho treasurer would have the aut hority to 
aupo i nt a deputy even t hough t here is no a ~atute 
authorizing the appo i nt ment of a deputy. bmall v . 
Fi eld , 102 Uo . 104 , .::>tate ex rel v . Heber , 226 . o . 
229 . 

The nepotism law referred to in : our l et­
ter is Section 13 , Art icl e 14 of the Constit ution ; 
and in the case of State ex inf. Norman v . ~llis , 
28 b . '1 . (2d ) 363 , t his section of the const itution 
was held t o be self- enforcing . In t he s ame case 
at l . c . 30? and following a wife wr s held to be a 
relative as t he term is used in Section 1 3 , .~ .. rticle 
14 of t he Constitution . The fo llowing quotation is 
a portioh of the Court's discussion of the status 
of a wife : 

"The entire t r end of recent legis­
l ation , t he recent inter~retation of t he 
relation of husband and wife , is to make 
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t hem different persons , ea ch having indi­
vidual ri~~t s independent of the other; 
each resnonsibl e for l. i n or her conduct, 
i ndependent of the other . The old fic ­
tion of oneness i n u legal senee ha s been 
entirel y abrogated b the statutes and by 
jucicial interpretotion . The only rea son 
for saying t hat a man is not r el ated t o 
h is \life has disa'1neared . .. i t h tt ... e dis­
appearance of the reason t he t hing disap­
pears ; when the reason for a rule of l aw 
fails, t he rule f a ils . .ten the reason 
for a definition of a l egal term cease s , 
t he definit i on is obsol ete . Since at 
co:-unon law the reason a man was not re ­
l ated to hi s wife was because his \'life 
had no separ ate leral exist ence , and 
since , under modern i nterpretations and 
nodcrn stat utes , she has coille into exis­
t ence, and at l aw she is t\ S distinct an 
individual a s l1e is , then the fiction of 
no relat i onshi p vanishes . She is r el at­
ed to hi m by affinity by reason of the 
eneagemen~ before the marriage , and t hat 
relationship of affinity continues after 
the uarria<se . The absurd fiction that 
he could not be related to her but is re­
l a ted to her bl ood k i n by marriage dis­
apryears entirely . 

"It is s uggested t hat in using CO'"L'lOn­
l aw terms, l awmakers a re presumed to use 
t hem i n t heir co ~on-law significance , 
and intend to have them applied as under ­
stood a t common l ·w. There i s another 
r ul e superior to that , v1hich i s t hat the 
intention of the la\~akers and Constitu­
tion makers must be gat her ed when i nter­
preting an act or a constitut ional provi­
sion . Lawmakers and the peopl e adopting 



Hon . 1/ . L. l ulvania - 4- November 2 7 , 1942 . 

a constitutional provision , have a right 
to put an interpretation on the \JOrda 
they use which meets their intention. 
They can define their language as they 
pl ease and , if they see fit , C'm givo a 
common-law phr ase or word a ~caning en­
tirely contrary t o it s ancient usaee . 
This the Legislature has done in section 
6632 , Hev . Lt . 191 9 , and the Constitu­
tional Convention of 1S24 , and the peo­
ple have done in adoptin~ section 13 , 
article 14. The debates in t he Consti­
tutional Convent i on show t'1u.t it was i n­
tended to appl y to wives of officials , 
and a s a ~atter of co ooon nowledge the 
voters in 1924 so understood it . 

"These respondents , havi nL: the opinion 
of the :~ttorney General upon wl ich to 
proceed , are not to be blamed morally 
for appointing t heir wives as their de­
putie s . hevert~eless they have forfeite 
their off ices, and t herefore ouster is 
or dered i n e~ch case . " 

Count i e s ar e nolitic~l subdivisions of 
the btate . Barton ..;o unty v . ·.ial ser , 47 J,Lo . 189 . 
~~ county treasurer is a ryublic officer of u noli­
tical subdivision elected by the peopl e and having 
power to .. tppo int a deputy or an t..ssi stant . . .. ny 
person ap~ointed by the treas urer to assist h im in 
t he performance of Li s dutie s , he would appoint by 
virtue of his office or e~ploy~ent . 
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CO!WLUGI ON 

It is t he conclusion of this off ice t hat 
a county trea surer who would appoint his wife a 
deputy and l eave to the wife as deputy t he opera­
tion and management of the office of county trea­
surer woul d be viola ting provisions of Sec tion 13 , 
Article 14 of the Const itution and would t hereby 
forfeit his office . 

ROY ;.~ciiT'l1TRICv 

Attorney- General 

'dOJ : J•'S 

Respectfully submitted, 

O. J ACKSON 
Assistant Attorney- General 


