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Mr. N. L. Newton, Secretary

District of child's residenca is liuble

for

tuition, under Sec. 10458, R. §. Mo. 1939, but

"residence" is a question of fact.

November 19, 1942 P

V)

Board of Lducation
Calliornia, Missowri

vear Sir:

We have your letter of recent date, in which you
submit the following for zn opinion:

"Recently we had before our Board of
Educution, a questioa involvin_: the
responsibility for payment of tuition.
We would like your opiniocn on the mat-
ter.

"Briefly, the case 1s this. A non-
resident student atteonded our school
one wonth, This student was from Lis-
trict No. 41 and resided with hils par-
ents who lived in that district during
the month. The parents of this student
then moved to 3t. Louls aand the student
transferred his pluce of residence to
Distrist No. 25, where he 1s living
with fricends und plens to remain the
rest of vhe school yeur. Llstrlct No.
41 tendercd us one month's tuition,
claimisg their responsiblility ended
when the stuuent moved from their dis-
triet Into _istrict No., 25, aud tuaat
henceforth ,istrict No. 25 1s respon-
sible for the payment of the student's
tuition.

"Who, im ;shr opinion, is responslole
for the tultion due us?"
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The facts stated in your letter are not suificient
to determine definitely the answer to your guestion. You
will see frowm the law hereafter yuoted that the circum-
stunces and faects surrounding the present stay of the
pupil in District No. 25 largely determine the answer to
your question. However, we will undertake to outline the
rules by which you may make the determination when you
have all of thne facts in your possession,

section 10458, R. o. Missouri, 1959, reads in part
as Ifollows:

"The board of directors of each and
every school dlstriet in this state

that does not maintaln an approved

high school offering work through the
twelfth grade shell pay the tuition

ol each and overy pupll resident there-
in who has completed the work of the
highest graae olferea in the school or
schools of said aistrict ana attends

an appiroved aigh school in another dis-
triet of the same or un adjoining county,
or an approved high school maintained ia
connection with one of the state insti-
tutlons of higher learning, where work

of oune or more higher grades is offered;
* ¥ T % n

It will be observed that the only tuition for which
a district is liable iz the tuition of a pupil who is a
resident of tact distriest. Jfrom the facts set out in your
Tetter, thne pupil in yuestion was a resident of District
No. 41 for one month of the school year, and that district
would consequently be liable for the tuition of such pupil
for thut period. However, thers 1s nothing in your letter
which would ilndicate tiut said pupil has since sald first
month been a residsnt of uistrict Nos 41. Neither the
pupil nor his parents reside in sald distriect, and conse-
quently there would be no theory upon which it could be
said that the pupll in question is now &« resident of Ulis-
trict No. 41. Since the pupil 1s not a resident of such
district, the district would not be liable for his tuitionm.
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If either of the districts in question is liable
for the tuition of the pupil, it would be UListrict No.
25. Whether s<id distriet is liable for such tuitionm
will depend largely upon the facts surrounding the stay
of' such pupil in szid district.

The determination of residence is always a trouble-
some problem, "Residence" is a lexible term, the meaning
of which is to be determined from the context of the lan-
guage wherein it 1s found,

In the case of State ex rel. v. Clymer, 164 Mo. App.
671, the court discussed al some length whet constituted
sufificient residence of a child within a school district
which would entitle him to attend such school, The court
pointed out that the policy of the state was to furnish
free educsation for all children of' school age, znd that
the construction ol sny statute regarding the reguirements
as to residence of such children should be liberally con-
strued. In that case & child was residing in one district,
while its parents uld not reside there. In the course of
the opinion the court, in referring to & former case, said,
l. o. 677:

" * ¥ In passing on the case, Judge
Thompson held the word 'resident' used
in the statute, was to be distinguished
from the word ‘uomicile,' and without
the proviso in the statute, 1f the child
head gone to live with the grandmother
withiout any expectation of returning to
its parental residence while the grand-
mother lived, or while the child re-
mained unmerried, and not merely for the
purpose ol acquiring the privilege of a
better school than existed at the domi-
¢ile ol the parent, she might be a resi-
dent of the grandmother's school aistrict,
31£h2u§h the father resided elsewhere.

"

In the case being considereda by the court in the fore-
golng case the child resided with his grandparents in one
distriet, while the parents of the child resided at another
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place in the state anu in unother school district. In
discussing those {acts, the court ceid, l. c. 878:

w * ¥ ¥ The boy, to all intents und
purposes, was a2 resldent of the school
district, elthough his domicile may

have been «t Springlfield. He was liv-
ing iun the alstrict as & mcmber of the
relator's fawmily, and under &n agree-
ment wade with his father by which the
relator had agreed to take, care for,
sud educate him. It was not a contract
made Tfor the sole purpose of permitting
him to atteand the Steelville school.

The greandparent wes sged, and the boy
haa lived with him a part of the time
for wore than {ive years, and undoubt-
edly there existed between them a de-
gree oi arffection perhaps eyually as
strong as that between father and son.
The coumuuon experisnce oi mankind proves
tie truth of this statement, cnd tlLere-
fore, it neceded the testimony of no
witness to estublish it. But the grand-
fether daid testily taat ae likea the boy
aind wanted him to live with him, ana it
was satisfuctory with the futher and the
son also. There 1s uo claim taat the
contract was not mede in good faith, or
that 1€ was not belng strictly performed
by all partieg thereto. The fact that
it was not in writing was a matter that
the parties alone were conceraned about,
and no stranger could set 1t uside or
take advuntage of the fallure to observe
formality iu its execution.”™

In the course oi the opinion the iissouri court re-
ferred to and discusseda cases Trow other states, and we be-
lieve that the opinion of the Missouri court laid dowan the
rule that If a pupil were iun a school aistrict for the bona
fide purpose of remaining there indelinitely, znd not for
the mere purpose of obtalning the benefits which wmight be
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his by reason of being in that district, such child would
be a "resldent"™ ol such aistrict vithin the meunlng of the
scnool law. hetiaer suca child is in the district under
ciroumstuaces s would entitle nilim to be clussed w8 a
resldent ol thut uistrict fox school purposes will have

to pe devesuwined frow the [uots surroundling thal particu-
lar child.

SONUIUSION

It is, tuerefore, the opinion of this office that
a school district In vhich & child hus been residing but
from which it anu also its parents huve reuoved, is not
liable under Jection 10438, 1. .. Jlssouri, 1939, for the
tuition of such child.

Respectinlly subuitted

- HASRY X, K.Y
'ssistant . ttorn:y General

APPROVID:

ROY MeKITTRICK

Attorney General
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