
CONSERvATION COMMI SSI ON : EMERGENCY REGULATION NO. 1 is INVALID . 
EMERGENCY REGULATION #1 : 

I 

August 1, 1942 

Fl LED 

Honorable James L. Paul 
Pr osecuting Attorney 
McDonal d County 
Pinevill~ , Missouri 

b9 

Dear Sir: 

Thi s will acknowleds e receipt of your request for 
an opinion under date of July 28, 1942, which reads as 
follows 2 

"I woul d appreciate your opinion as to 
the validity of the Conservat ion Com­
mission ' ~ emergency regul ation No .1 
ef'f'ective December 12, 1941 as the same 
eff'ects the Elk River e l ectrical power 
plant near Noel , Missouri in McDonal d 
County, inasmuch as tha t power plant is 
not now in oper~tion and all machinery has 
been removed from the power house and 
has not generated el ectricity f'or the 
pa at three years to my own knowledge •. 

''It is my opinion and th e opinion of the 
owners, The Empire District El ectric Co ., 
t hat the cbst of' the r econditioning and 
beginning operation again wou l d be far out 
of proportion to the maximum amount of' 
electrical energy that coul d be generated, 
and the enforcement of this regulation has 
met wi t h great diss at1sf'action and con­
tempt in this county for t he reasons above 
set f'or t h . " 

Section 16, Article 14, of' the Constitution of Mis­
souri ves t s the Conser vation Comndssion with the authority 



Hon. James L. Paul (2) Au._,ust 1, 1942 

to control , manage , r estore and re&~late the bird, fish, game , 
forestry and wildlife in thi s State . Section 16, Article 14, 
reads in part: 

"The control, management , restoration, 
conservation and regulation of the bird, 
fish, game, f orestry· and all wild life 
resources of the Sta te, including hatcher­
ies, sanctuaries , refuges, reservations 
and all other property now owned or used 
f or said purposes or hereafter acquired 
for said purposes and the acquisition 
and establishment of the same, and the 
administration of tho laws now or here­
after pertaining thereto , shall be vested 
in a co~saion to be known as the Con-
servation Cocmission, * * ·::- .:1- :~ ·::- ~ ~~ * 
* * * * * * * * ~ ~ ~ ~ ~ * * * * * ~." 

The above constitutional amendment clearl y grants to 
the Commission full author ity to promul gate such regulations · 
as necessary t o carry out the authority vested in said COln­
mission by said cons titutional amendment and no other regulations . 
(Uarsh vs . Bartlett, 121 s . \. . (2), 737.) 

· The r egulation referred to in yo~r request is ~ergency 
Regulation #l and reads as follows: 

"WHEREAS , a state of war now exists be­
t~een the United St ates and certain enemy 
Na t ions and i t is the patriotic duty of 
every American citizen to s afe3uard t hose 
resources and facilities essential to our 
national well-being ; and 

J 
"WHESEAS, tne Conservation Commission, by 
nandate of the people of Kiasour1, expressed 
in Article XIV, Sec tion 16 of the State Con­
stitution, is charged with t he control , 
management, restoration, conservation and 
regul ation of the wildlife resources of 
this state ; and 



Hon. James L. Paul (3) August 1, 1942 

"~~E.ZAS, certain Federal Agencies under 
the direction of the Pres i den t have been 
charged with t he r es ponsibi l ity of pro­
tecting Uo.tional Defens~ utilities , and 
have urged the pr otection or steam and 
hydro- e l ectric generator plants and 
structures incident ther eto , as vital 
poi nts in !iational Defense; and 

11\'t!EW .. AS, the s eid Agencies call attention 
to the fact that use of such areas by 
hunters or fishermen, although l oyal cit­
izens , makes it possible for a saboteur 
to gain access in the guise of hunter or 
fisherman , thus enabl ing him to plan or 
even prepare hi s act of sabotage without 
being subject to sus pi cion; and that t l ... ey, 
ther efore , request all cooperation pos­
sible from t he Conserva t ion Commissi on of 
ri asouri in protecting these pl ants by 
cl osing the surr ounding areas : 

11N0\J , 'l'IIE ~EPORE BE I T RnSOLVIID that the 
~onservation 0ommiss ion, exer cising t he 
po,7er h it vested, does her eby ordain and 
es t abl i s h the following emergency regulati on, 
effective upon publication and continuing 
f or the duration of the emergency : 

"Emerc,ency ~ogulation No . 1.- Uo hunting , 
trapping or fi shing is parmi tted at any 
time, or in any manner, wi t hin two hundr ed 

( 200) yards of the rollv.~ing l ocks ' dams 
and electr ic power plants : 

"U. ::; . Lock and Dam No . 20 , near Canton, 
in Lewis voun ty, 
U. s . Lock and Dam llo . 21, near West Quincy, 
in I,, arion County, 
U. s . Lock and .uam Uo . 22 , near Saverton, 
in Ralls County, 
U. ~ . Lock and Dam No . 24, near Clarksville, 
in Pi ke County, 
u. ~. Lock and no.m No . 25, near Winfiel d , in 
Lincoln County , 
U. S. Lock and Uam No . 26, near Alton, in 
St . Charles County, 
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Osage niver J.::lectric Power t l ant , near 
Bagnel l, i~ 'ill er County, 
~sage River ~lectric Power Pl ant, at 
~sceola , in St . Cl air County, 
~ac 1ivor wlectr ic ~ower ~lant , at Capling­
er Hi ll~ , in Cedar· County, 
Niangua River ~lectric ~ower ~lant, or 
Tunnel Dam in Laclede County, 
~~hi te .. d ver Electri c Power Pl ant , at 
rowersite, in Taney County, 
Shoal Cr eek Electri c ?ower Pl ant, near 
Joplin, in flewton ~ounty, 
.t.lk ttivor ...::lectric l ower Pl ant, near 
noel, in LcDonald County. " 

I t is (:u i te evident tl: at whi l e such action on tho part 
of the Conserva tion Commission in promulgating ~uch o~er~ency 
regulation was a~par~ntly done sol~ in behalf -r national defense 
at the request of the government and with the vest of intentions 
:' clearl y exceeds such authority gr anted to the ~owmission under 
tl.lo · Constitution and laws of the State of l~issouri . 

Therefore , said Emer gency ~•eculation Uo . 1 i s not a 
valid regulation and ca.nnot be enforced by tho Conservation Com­
mission of the ~tate o! Li ssour1 . 

A • Rl VED : 

H . -: .. :a y 
(Acting ) Attorney Yeneral 

A R.q : EA\1 

RespectfUll y submitted 

AUB:1EY R. RA-···mT, JR. 
Assistant Attorney General 


